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Joseru R. Dvuxes, plaintiff in error, vs. Exocu Netson, ex- 
ecutor, defendant in error. 


[1.] That a vendee, (of a slave,) with warranty, sells without warranty, does 
not authorize the conclusion, that he waives his warranty. 

[2.] Although a person who holds a warranty of soundness of a slave, sells the 
slave without himself making a warranty of his soundness, yet, it does not 
follow of necessity, that he sustains no loss by the slave’s unsoundness. 
That will depend on how much he gets for the slave, as compared with what 
he gave for the slave. 

[3.] A warranty of soundness, is not negotiable. 

[4.] A breach of the warranty, is matter defensive, in a suit for the price. 

[5.] [5.] If an agent buy a slave in his own name, giving his own note in pay- 
ment, and taking a warranty to himself, he may, when sued on the note, 
set up a breach of the warranty in his defence. 


Complaint on note, from Cass county. Tried before Judge 
Crook, at March Term, 1859. 


This was an action by Enoch Nelson, executor of Hervey 
H. Nelson, deceased, against Joseph R. Dukes, on the fol- 
lowing promissory note: 
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Dukes vs. Nelson, ex’or. 


On or before the first day of January, 1855, I promise to 
pay H. H. Nelson, or bearer, the sum of nine hundred and 
fifty dollars for value received, this December 25th, 1854. 

(Signed, JOSEPH R. DUKES. 


The plaintiff read the note in evidence and closed. 


The defence was, that the note sue! on was given fora 
negro boy named Henry, which H. H. Nelson, plaintifi’s tes- 
tator, sold to defendant, and:which negro he warranted to be 
sound, but which was ursound at the time of the sale. 

Defendant first. offeredZand .read in evidence the bill of 
sale from plaintiff’s testator, which was as follows: 

AxsBeEvILLE Dist., So. Ca. 

Received of Joseph R. Dukes, $950, for the purchase of a 
boy named Henry, I warrant,sound and healthy. This De- 
cember 25th, 1854. 

(Signed,) H. H. NELSON. 


Upon this bill of sale, was the following endorsement: 
“1855, January 22d. 1 transfer this bill of sale to George 
H. Gilreath.” 

(Signed,) “J. R. DUKES.” 


It was admitted by plaintiff that the note sued on was 
given for the negro named in the bill of sale. 

Defendant next proved by three physicians, that the negro 
died of a disease of the heart, called Hypertrophy, and that 
in their opinion, the negro had the‘disease at least one year 
before defendant bought him, and that he died from said 
disease, and that they would have given nothing for him. 

Plaintiff proved by one physicianZand some other witness- 
es, that in their opinion, the negro was not diseased at the 
time of sale. He also proved by Jonathan Jordan, who was 
the father-in-law of defendant, that defendant informed him, 
witness, that A. Jefferson Weems, of Cass county, Georgia, 
had requested him, defendant, ‘to*make Nelson an offer for 
the boy, and at the request.of_defendant, witness went to 
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Nelson and offered’ him nine hundred and fifty dollars for 
the boy, which he understood to be Mr. Weems limit. Nel- 
son at first declined to accept this offer, but afterwards, a few 
days before Dukes left South Carolina, he sent the negro to 
him, accepting the offer. Dukes carried Henry to Cass coun- 
ty, early in January, 1855, Witness saw Henry a few days 
before he left—did not examine him; he appeared to be 
sound and healthy. In Septemb:r, 1857, was at the house 
of defendant in Cass county. Henry was then dead and 
this suit had been commenced. In reply to a remark made 
by witness, that it would be hard for Nelson to lose the boy, 
defendant said he had nothing to do with the lawsuit; they 
had merely used his name as he had given the note to Nel- 
son; that he had carried the boy to Cass county, for Mr. 
Weems, and while he was in his possession he saw no evidence 
of unsoundness, 

Plaintiff then offered and read in evidence the following 
letter, written by defendant: 

CassviLLE, May 6th, 1856. 
Mr. Enocu NeEtson: 

Dear Sir :~I received yours of the 2d of April—twenty- 
two days on the way. I would have written sooner but for 
circumstances, being from home, &c. You say you want 
the money for Henry. Now let me know the longest time 
you can wait for it; you are not in need of it, I presume. 
I have been a little pressed, paying ior my land, and times 
alittle hard. Henry died some time ago with the dropsy ; 
he is no more. Now come out and buy land with us, and I 
will give you all the aid that yon could wish, as I am ac- 
quainted. Let me hear from you; corn is plenty, pretty 
fair prospecis for wheat; health is good; my family well, &c 

(Signed,) J. R. DUKES. 


It was further proved, that the negro Henry died in 
Weems’ possession, and that he belonged to Weems when he 
died; that Weems bought him from Gilreath in September, 
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1855; that Gilreath bought him from defendant on the day 
the transfer on the bill of sale to him bears date. 





After the testimony closed, defendant requested the Court 
to charge the jury: 

Ist. That if the negro had the seeds of disease in him at 
the time of the sale to defendant, and afterwards the disease 
was developed, and the negro died of the disease, the defence 
is complete, and they should find for the defendant, if the 
negro was worthless at the time of the sale. 

2d. That notwithstanding the transfer of the bill of sale, 
the defendant may set up asa defence to the action, a breach 
of the warranty of soundness contained in the bill of sale ; 
and if the jury are satisfied that the negro was diseased at 
the time of the sale, and in consequence thereof, became 
worthless, and died, they should find for the defendant. 

3d. That defendant had the right to set up this defence, 
notwithstanding he may have sold the negro. 

4th. That it was immaterial whether Dukes bought the 
negro for himself or Weems, in either event he can set up 
the defence and if he has sustained it by proof, they should 
find for defendant. 

5th. That if Dukes bought the negro for Weems, Weems 
may defend through him, especially if they believe the ne- 
gro died in the possession of Weems. 

Each and all of which, the Court refused to charge, and 
counsel for defendant excepted. 


The Court charged the jury, that if Dukes bought with 
warranty from Nelson, and afterwards sold to Gilreath, and 
assigned the bill of sale without warranty, then he could 
not set up his unsoundness as a defence in this action, unless 
the negro was unsound at the time he bought him from 
Nelson, and Nelson knew him to be so, And that it was 
immaterial whether defendant purchased for himself or 
acted as the agent of Weems; that by parting with the bill 
of sale, without warranty, he waived his legal right to set up 
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this defence, and in the absence of warranty by defendant, 
he could not avail himself of the defence relied on, unless 
the jury were satisfied that the negro was unsound when 
Nelson sold him, and that Nelson knew it. 

To which charge counsel for defendant excepted. 













The jury found for the plaintiff nine hundred and fifty 
dollars, besides interest and cost; and counsel for defendant, 
tenders his bill of exceptions, assigning as error, the charge 
and refusal to charge above excepted to, 







Warren Axry, for plaintiff in error. 






Unperwoop & Situ, contra. 







By the Court.—Bennine J. delivering the opinion. 






The questions are: first, was the Court below right, in 
refusing the requests to charge? Secondly, was it right, in 
its charge ? 

The requests amounted to this; that, if there existed a 
breach of the warranty of soundness, made by Nelson to 
Dukes, the breach was a defence to Dukes, although he 
might have sold the negro, and transferred his bill of sale, 
containing the warranty; and this, whether Dukes, in buy- 
ing from Nelson, did or did not, act as the agent of Weems. 

The charge given was, in part, this; that, even if there 
existed a breach of the warranty, it would be no defence to 
Dukes, if he had sold the negro, and transferred the bill of 
sale, made to him, by Nelson, unless he sold the negro, with 
a warranty of soundness, made by himself; because if he 
sold the negro, and transferred his warranty, he “waived” 
his rights under the warranty, unless he himself made a 
similar warranty? 

First, was this part of the charge right? Js it true, that 
if Dukes sold the negro, and transferred the warranty made 
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to him, without himself making any - warranty; he waived 
his rights under the warranty made to him? We do not 
think that it is. 

[1.] An implication that a man has, by his mere conduct, 
waived a right, he insisting, that he has not, is a strong 
measure, and not to be resorted to lightly. The case in 
which such an implication is allowable, must be a case in 
which, his conduct has been acted on by another person 
who would suffer, unless the implication were made; and a 
case, one in which, the conduct was such, that a reasonable 
man might be excused for acting on it. Now,did any body 
act on the idea, that Dukes, by selling this negro, and trans- 
ferring his warranty, and by not making any warranty him- 
self, waived his rights under his warranty? Did Gilreath 
do so in purchasing as he did, from Dukes? Of what bene- 
fit could it be to hima, that Dukes should waive his rights 
under his warranty? It could be of no possible benefit to 
him. It was possible, and probable, that a ¢ransfer of those 
rights to Gilreath, might be of benefit to him, but not, that 
a waiver of them could. Still more is all this true of Weems, 
who bought of Gilreath. The idea, that Dukes had iieod 
the warranty, was not one that could, possibly, make any 
part of the inducement to him, to purchase of Gilreath. 
Indeed, this idea was one calculated, rather to deter both 
him and Gilreath, from purchasing, than, to incite either to 
purchase, If the warranty was waived by Dukes, it was 
gone, and they, both, were cut off from all chance of profit- 
ing by it; whereas, if it was not waived by him, they might 
think, that, as they would hold under him, they would be 
entitled to the benefit of his warranty. Nelson could not 
have acted upon the idea, that Dukes, by transferring his 
bill of sale, waived his warranty, for whatever he did, con- 
sisted in the sale to Dukes, which, of necessity, must have 
taken place, before the sale by Dukes. These three persons 
were all there were of whom, it was possible, to say, that 
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they acted on the idea, that Dukes had waived his warranty. 
Consequently, as they did not act on the idea, it must be 
true, that the ground of waiver on which the Court put its 
charge, was not suflicient. 

[2.] Was there any other sufficient ground on which the 
Court might have put this part ofits charge? It was said that, 
as Dukes sold the negro without warranting his soundness, he 
could not have snstained any damage, by the fact, that the 
negro was unsound when he bought him, But whether this 
is true, or net, depends entirely on the price at which, he 
sold the negro, It might be, that he sold the negro at half 
price, and that this fall in the price, was caused by the ne- 
gro’s unsoundness, If this was the case, the unsoundness 
of the negro, caused him to sustain loss to the amount of 
half the price he paid for the negro. It is to be presumed, 
that he did sustain a loss to some extent; for, it is to be pre- 
sumed, that an unsound negro sold without a warranty of 
soundness, will not bring the full price of a sound negro. 
We must presume, then, prima facie, that Dukes, although 
himself, not warranting the soundness of the negro, sustain- 
ed some degree of loss by reason of his unsoundness; that 
he got for him, less thanhe gave. There is, then, no ground 
here for the charge. 

[3.] Did not Dukes’s transfer of his bill of sale, to Gilreath, 
earry all of his rights under the warranty to Gilreath? It 
carried none of them, to Gilreath. The bill of sale was not 
a transferable thing. This was decided by this Court, in 
Broughton vs. Badgett, 1 Kelly, 76; a case in every essen- 
tial respect, like the present. There, it was held, that the 
warrantee retained his rights under the warranty, notwith- 
standing, that he had transferred his bill of sale containing. 
the warranty, to the person to whom. he sold the slave, 
Such was the decision. 

I would uot be understood as meaning to say, that there 
could not be a case in which, the vendee of personal proper- 
ty, might not be entitled to the benefit of a warranty made 
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to his vendor. I can conceive of cases in which, the vendee 
would, in my opinion, be entitled to the benefit of a war- 
ranty made to his vendor. Certainly, however, the legal 
title to the warranty will remain, in all cases, with the ven- 
dor, as, a warranty is not a negotiable thing at law. 

[4.] It was argued, that the only remedy for a branch of a 
warranty, is an action on the warranty; that such breach is 
matter that is not pleadable zn defence, to an action for the 
price. And there are a few early cases that look this way. 
But they are not sufficient to stand a moment, against the 
eases on the other side. The cases on that side, are numer- 
ous; they go back in a long series, far into the past; failure 
of consideration being an old defence; they are not confin- 
ed to any one place or country, but exist wherever the com- 
mon law prevails; they have in their favor the whole of the 
argument from expediency, for they make one action, ac- 
complish the work of two actions. We cannot yield to this 
argument. 

[5.] Hitherto, I have been proceeding, with an eye to that 
branch of the evidence which made Dukes, a principal in 
the purchase of the negro. It is time to turn to the branch 
of the evidence which makes him an agent in the purchase ; 
the agent of Weems. Supposing him to have acted, in the 
purchase, as the mere agent of Weems, was that a thing, to 
exclude him from the defence of a breach of the warranty? 
We think not. His acting as agent, if he so acted, was, as 
far as appears, unknown to the vendor, Nelson. It does not 
appear, that his principal’s name was disclosed to Nelson. 
At any rate, Nelson’s administrator, the plaintiff in the suit, 
has elected to treat him as principal, and he has made no 
objection to being so treated. This estops the plaintiff from 
saying, that he was not principal, and therefore, that the loss 
was not his, but was Weems’s. 

[5.] Again, suppose we exclude Dukes from the defence, 
on the ground, that he acted as agent; as the agent of Weems, 
In that case, we give the right to sue for the breach of the 
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warranty, to Weems; and consequently, the only effect will 
be, that we make Dukes pay Nelson, Weems pay Dukes, and 
Nelson pay Weems. So, the loss will at last fall on Nelson. 
Why, then not let it do so at first? Why not let Dukes, 
when sued for the price, set up the breach of the warranty 
for the benefit of Weems, his principal? We see no reason 
why we should not. Of different routes in law, that route 
ought to be taken, which is the shortest, the quickest, and 
cheapest. 

Upon the whole, then, we do not see any ground that, in 
our opinion, was sufficient to justify the part of the charge 
in question. What the Court should have charged, is, we 
think, about as follows: That a breach of the warranty, was . 
matter which Dukes had the right to rely on, in his defence, 
and this, whether, in selling the negro himself, if he did sell 
the'negro, he sold him, with, or without a warranty ; that, if 
he sold the negro without a warranty, the measure of his 
damages, was the difference between what he gave, ‘and what 
he got, for the negro; that if he was acting merely as the 
agent of Weems, then the measure of the damage, was the 
loss sustained by his principal, Weems; and that the note 
ought to be reduced by a sum equal to what the jury might 
find the damage to be. 

From what has been said, it must be apparent, that we 
consider the requests as, in the main, proper. It is needless, 
theresa to say anything further as to them. | - 


. Judgment eevéenéd: 


VOL. XXVII.—30 





| 
| 
| 
| 





466 SUPREME COURT OF GEORGIA. 








Godfrey vs. Godfrey. 





Maen A. Goprrey, plaintiff in error, vs. Joun T, Govrney, 
defendant in error. 


di- 


The evidence in support of an application for an order of publication, in 
vorce case, was, the returns of the Sheriffs of two counties, showing that the 
defendant was in neither of those counties. 

Held, That this evidence was not sufficient. 


Divorce, from Gordon county. Decision by Judge Croox, 
at chambers, January 15th, 1859. 


Maiden A. Godfrey filed her petition against John T. God- 
frey, her husband, for a divorce, on the ground of wilful and 
continued desertion. The petition alleges, that she was mar- 
ried to John T. Godfrey in the year 1851, in the county of 
Lumpkin, and that in 1854, they removed to the county of 
Gordon, where they lived together about ten months, when 
defendant abandoned her, and has never since returned, 
“but is now living in Lumpkin county, in this State;?? and 
“that said willful and continued desertion has existed more 
than three years,’ &c. The suit was brought in Gordon 
county. 

The original and copy petition and processes were forward- 
ed to the Sheriff of Lumpkin county, who returned them with 
the following entry thereon: “ Search made and the defend- 
ant not to be found.” The original and copy were then 
placed in the hands of the Sheriff of Gordon county, the 
county of petitioner’s residence, and from which, it was al- 
leged, defendant had absconded. The Sheriff of Gordon 
county returned that defendant was not to be found. 

Petitioner, by her counsel, then applied to the presiding 
Judge of the Circuit, at chambers, for an order of publica- 
tion in the usual terms, in cases of absent defendants. 

The Judge refused to grant the order on the following 
grounds: 

Ist. Because said order cannot be made at chambers. 
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2}, Ueeanse there is not sufficient proof that defendant re- 
sides outofthe State. 
To which decision counsel for petitioner excepts. 









M. Francis, for plaintiff in error. 


JouHnson, contra. 






By the Court.—Bernnine J. delivering the opinion. 









Did the Court below err, in refusing to grant the order for 
publication? We think not. 

The divorce cases in which, the Court is authorized to 
grant orders of this kind, are cases in which, the defendants 
“shall be out of the limits of this State.” Cobb Dig. 224. 

Did the evidence in this case, show, that the defendant 
was out of the limits of this State? It didnot, by any means, 
It merely showed, that he was out of two counties of the 
State. 

Wethink, that the application ought to have been accom- 
panied by more evidence than this—by, at least, the affidavit 
of the plaintiff, or, of some other person, stating her belief, 
(and the reasons for it,) that the defendant was out of the 
Siate. 

Useless to consider the other ground. 















Judgment affirmed. 











Joun B. Exrop, plaintiff in error, vs. Gizt1zanp, Howett & 
Co., defendants in error. 









An Act ofthe Legislature repealing laws and parts ef laws militating against 
that Act, repeals an Act having conflicting provisions, so far only as the two 
Acts are repugnant to each other. 
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Ca. Sa. and Certiorari, from Murray county. Decision by 
Judge Crook, at March Term, 1858. 


John B. Elrod was arrested under a capias ad satisfaci- 
endum, issued at the suit of Gilliland, Howell & Co. Theca. 
sa. bore date 2d October, 1858 ; he was arrested, and on the 
~13th November, 1858, gave bond for his appearance at the 
January Term of the Inferior Court, to take the benefit of the 
Act of 1823, for the relief of honest debtors. At the January 
Term of said Court, Elrod appeared and moved the Court to 
be discharged, on the ground, that the 4th section of the Act 
of the General Assembly, passed 11th December, 1858, re- 
pealed the Act of 1823, and was, in effect, a discharge of de- 
fendant from imprisonment. The Inferior Court granted the 
motiou, and discharged defendant from custody ; to which de- 
cision counsel for Gilliland, Howell & Co. excepted, and ap- 
plied to Superior Court for a certiorari. Counsel for Elrod 
resisted, at chambers, the application fora certiorari, and the 
merits of the question being fully argued and considered, it 
was agreed that the decision of the Judge, upon the applica- 
tion for certiorari, should be regarded as a final adjudica- 
tion of the cause, and to which either party might except. 

The Judge ordered the certiorari to issue, holding that the 
judgment of the Inferior Court discharging defendant was 
illegal. ' 

To which decision counsel for Elrod excepted. 


J.S. P. Powe t, for plaintiff in error. 
A, FarNEswortH, conira. 


By the Court.—McDonatp J. delivering the opinion. 


The Act of 1823 is not absolutely and wholly repealed by 
the Act of December 11th, 1858. If it'was, all causes pro- 
ceeding under that Act would, of course, have to fall with it. 

The Act of 1858 prescribes the mode of proceeding in ca- 
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ses in which a writ of capias ad sutisfaciendum shall issue, 
or may have been issued, after the passing of the Act. It 
does not apply to cases in which a writ of ca. sa. had been 
already issued, and the defendant had been arrested. Such 
cases are excluded by its terms. The fourth section of the 
Act repeals laws and parts of laws militating against that 
Act. If, therefore, there be a prior statute, having provisions 
conflicting with some part of the Act of 1858, but not with 
the whole of it, the conflicting parts of the law are repealed, 
and none other. There is no conflict in regard to arrests 
made under the Act of 1823, prior to the passing of the Act 
of 1858. The Act of 1823, then, is a good Act, so far as the 
Act of 1858 is not repugnant to it; and there being no re- 
pugnancy as to cases in which writs of ca. sa. had been issued 
under the Act of 1823, prior to the passing of the latter Act, 
- the former Act stands good as to them. The case of the 
plaintiff in error cannot be supported on the principles here 
laid down. 

















Judgment affirmed. 





Danret R. Mircue tt, plaintiff in error, vs. Joserx J. Prir- 
up, defendant in error. 











A new trial will be granted when the verdict of the jury is so uncertaia that 
it cannot be executed, or is expressed in such terms that an. objectionable 





. part cannot be set aside with justice to both parties. 





Assumpsit, from Floyd county. Tried before Judge Ham- 
monn, at August Term, 1858. 










This was an action by Printup against Mitchell. The ju- 
ry returned the following verdict: “ We the jury find for the 
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defendant three hundred and fifty dollars, with costs of suit ; 
and find further, that the plaintiff has one-half interest in the 
Buena Vista property, and entitled to one-half of the rent 
from the time Mrs, M. A. Choice left the property, up to the 
present time.” 

_ Plaintiff moved for a new trial, on the grounds, that the 
verdict was illegal, uncertain and void, and could not be en- 
forced, and was contrary to law and evidence, and thecharge 
of the Court. 

After argument, the Court set aside the verdict, and granted 
a new trial, on the first ground in the rude nisi, to-wit: that 
the verdict was illegal and void, in this, that the latter part 
thereof is inconsistent with the first, and renders the whole a 
nullity. All the other grounds were overruled. 

To which judgment granting a new trial defendant ex- 
cepted. 


Axtn; and Suropsuire, for plaintiff in error. 


Unperwoop & Siri; and D. S. Printvr, contra. 


By the Court.—McDonatp J. delivering the opinion. 


There are nineteen grounds in the motion for a new trial. 
The Court granted a new trial on the first ground taken in 
the motion, viz: that the verdict of the jury is illegal and 
void, and cannot be enforced. This was an action on the 
law side of the Court, and there is no process known to, or 
used in, a Court of law, by which the verdict, as found by 
the jury, can be enforced. The suit wasinstituted for the re- 
covery of a sum claimed to be due to the plaintiff from the 
defendant in the Court below, for work done, materials fur- 
nished, and cash advanced by the plaintiff to the defendant, 
in and about the business of the defendant. The defendant, 
amongst other things, pleaded a contract made by the plain- 
tiff with the defendant, by which the plaintiff agreed to do 
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all the work, &c., for half interest in certain property on which 
the work was to be done, and the plaintiff had done and per- 
formed the work himself, under said contract, and not for the 
defendant; and he pleaded further, a set-off, for cash paid 
by defendant to the use of plaintiff, &c., &c. 

There was no plea of a deed made by defendant to plain- 
tiff, for one half interest in the property, in paymentof plain- 
tiff’s demand, under the special contract; nor did the de- 
fendant, in his plea, make a tender of a deed, with a profert 
in curia, but there was evidence of the contract gone into 
very fully before the jury. We might say, that the verdict 
is against evidence, for the defendant certainly cannot be dis- 
charged by a verdict, until he pays the demand sued some 
way, or makes proof that the plaintiff is not entitled to recov- 
er. We do not perceive that he hasdone either by his plead- 
ings or proof, Ifhe sets upa special contract, he should 
plead and show performance, or an offer and readiness to 
perform on his part. It is sufficient for us to put our judg- 
ment on the same ground that the Court below awarded a 
new trial, which we do, and affirm his judgment. My breth- 
ren are of opinion that we can order a reversal of the judg- 
ment on terms; but the terms upon which the reversal is 
placed, depend so much upon the option of the parties, that 
it amounts to nothing more than a reversal by consent, de- 
pendent upon their voluntary execution of the verdict. Ta- 
king the whole case in all its parts, lam inclined to the opin- 
ion, that it isa very proper case for equity jurisdiction. 


Judgment affirmed, but it may be reversed conditionally. 
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Bogie & Fiexps, plaintiffs in error, vs. James M, Mappox, 
_, defendant in error. 


Bogle & Fields had an niabesial on the Led of Hunter. To thisland.a claim 
was interposed by Woods and others, who derived their title, from Mad- 
‘dox, who derived his title, fromthe same Hunter. Maddox sued Hunter, by pe- 

- tition, for the establishment of the deed! made to him,:by Hunter—alleging 
that it was lost. Bogle & Fields moved to be made parties defendant to this 
suit. The Court overruled this motion. 

Held, That the Court did right. 


Petition and motion, from Catoosa county. Decision by 
Judge Croox, at November Term, 1858. 


a 


The facts of this case areas follows: 

» Bogle & Fields sued out an attachment against Edwin W. 
Hunter, which was levied upon a lot of land; and at the Oc- 
tober Term, 1856, of the Superior Court of said county, re- 
covered. judgment, in ‘said attachment, against Hunter. To 
this lot of land, claims were interposed by Archibald Woods, 
Mark Deadman and Samuel Plummer, aemenenes each claim- 
ing certain portions thereof. 

This land, or the portions severally claimed by claimants, 
‘was sition to them by one James M. Maddox, and pend- 
ing these claims, Maddox, at the instance of claimants, in- 
stituted proceedings to establish copies of a-power of attor- 
ney; and a deed of conveyance executed by~ virtue thereof, 
the originals of which it was alleged were lost. ‘The ‘power 
of attorney, it was alleged, was made by Hunter, to one John 
Richards, authorizing him to sel! and convey the land indis- 
pute, and the deed executed by Richards, in pursuance of 
said power, conveying said land to Maddox. To this pro- 
ceeding to establish said lost papers, Hunter and Richards 
were made parties defendant. And Bogle & Fields, at No- 
vember Term, 1858, moved the Court, upon their petition set- 
ting forth the above facts, to be made parties defendants in 
said proceeding; the purpose and inteution of the claimants, 
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being, to use said copies, if established, on the trial, of. the 
claim cases; and if said papers were established and thus 
used, petitioners, Bogle & Fields, will be defeated in said cas- 
es, otherwise, they would probably succeed. 

The Court refused the motion to make petitioners parties, 
and granted an order establishing said copy deed, and pow- 
er of attorney, in lieu of the lost originals, to which decision 
counsel for petitioners except. 












S. W. Carutuers; and C. D. McCurcary, for plaintiffs in 
error. 









Cutserson & Hackert, contra. 


By the Court—Bennina ¢. delivering the opinion. 









Was the Court below right in overruling the motion of 
Bogle & Fields, to be made parties defendant, in the proceed- 
ing of Maddox against Hunter and Richards, to establish 
copies of the lost deed and power of attorney ? . 

The relation which Bogle & Fieldsbear to that proceeding, 
is such as grows out of the fact, that they have, against Hun- 
ter, an attachment now in judgment, levied on the land cov- 
ered by the lost deed. A similar relation to this, is borne to 
the proceeding, by each of the three claimants, for Maddox 
purchased the land from Hunter, and each of them, purchas- 
ed a part of the land from Maddox. The question then is, do 
all persons who bear such a relation as this, to a prooceding 
of this kind, have the right, on their own motion, to cause 

: themselves to be made parties to the proceeding? The an- 

swer to this question, must depend on what is the meaning 

of the latter part of the sixth section of the Judiciary Act of 

1799, for that is all the law there is that bears upon the ques- 

tion. The Act.of 1856,to provide a. mode for establishing 

lost papers, does not contain any provision on the subject 
who are the proper parties to thesuit for the establishment of 
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them. Acts of 1856, 238. The words of the Judiciary Act 
which govern the question are the following; “and the said 
Courts respectively shall have power and authority to estab- 
lish copies of lost papers, deeds, or other writings, undersuch 
rules and precautions as are, or may have been, customary 
and according to law and equity.” Pr. Dix., 420. 

The “rules” to be observed were to be such as were “ ex 
tomary and according to law and equity”’-—that is, were to 
be such as were sanctioned by the three things, custom, law, 
equity. Perhaps, however, what was meant merely was, 
rules sanctioned by equity; there being, probably, neither 
¥ at 





custom nor law apart from equity, on the si:bject. 
assume, then, that this was what was meant. This assu 
ed, the question will be, is there any rule of equity, which,if 
this proceeding were a suit in equity, would allow Bogle & 
Fields, and persons bearing to the suit a similar relation to 
theirs, to make themselves defendants to the suit, on thei: 
own motion ? 

First, would a demurrer lie to such a suit, for want of 
such persons as parties to it? Wehardly think so. In 
such a suit, the prayer would merely be, that a copy of the 
lost deed, might be established, and the relief would not go 
beyond the prayer. The case would be muck like a case for 
the specific performance of a contract to convey; and as to 
that case, the general rule is,that the only persons required 
as parties to the suit, are the parties to the contract, 

Secondly, but even if such a demurrer would lie, it migiit 
still not be true, that persons of this kind would have the 
right on their own motion, to become parties to the suit, A 
suit is an affair between the persons who are parties to it and 
their privies, and not an affair to affect any other persons. 
Whence then can other persuns get a right to interven? inthe 
suit? Wedo not see whence. If they have rights, they 
may assert those rights in suits oftheir own; and the ability 
to do this is all sufficient for them. In the case in hand the 
proceeding is a suit between Maddox on one side, and Hun- 
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terand liichards on theother. Bogle & Fields are merely 





redito:s of Llunter. ‘hey therefore, are not his privies in 
thet sui. Consequently, the judgment in the suit will not 
bind them. ‘Lhuey will lave the right to attack it, and show 


it,inval.c,if they can. True it may be, that the judgment 

will bs admissible, as prima facie evidence, against them, 

but, if ca, it will be on the principle on which, the fi. fa. and 

judgment ou which, a Sheriif’s deed is founded, are admis- 

sible, in cases in which, such a deed is alink in the chain of 
title of one party or the other. 

Thin y, (he usege las been to confine the rule nisi, as it 

, {2 tho -—persons who are parties to the lost 

papers to ve established. And this usage is of long standing. 


Such © usage ought to have some weight in the interpreta- 
lion of <ic words aforccaid of the Judiciary Act. 


In Zurner vs. “oincr, et. al, (18 Ga. R. 370,) the lost deed 
was &@ Gherlli’s decd; and it was held, that the defendant 


in the 7. fv., under which, the Sheriff made the deed, wasa 
necescury party to te rule for establishing a copy of the deed. 


But he, ia law, wee really the principal maker of the deed; 
the Sheriff being, in tucse cases, but the agent of the parties 
io the ji. fa. 

Upon the whol, (cn, we think, that the Court was right 


MS See, 1-9 Pi, eee —3 
In OVCrruilbs the Mioiuon, 


Judgment affirmed. 
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Frepericx M. Cazor, plaintiff in error vs. NarHan Yarzo- 
ROUGH, et. al., defendants in error. 


Questions of contempt are for the Court treated with the contempt ; and its decis- 
ion ought to be final, except, perhaps, in the case in which, the decision 
_ shows an enormous abuse of the discretion. 


Attachment for contempt, from Floyd county. Decision 
by Judge Hammonp, at February Term, 1858. 


Frederick M. Cabot, filed his bill in equity, against, Atkin- 
son J. Hardin, Daniel F. Suryer, James M. Spullock, Nathan 
Yarborough, Dennis Hills, and William Johnson, praying, 
amongst other things, for an “injunction to be directed to 
the said defendants, their agent and attorneys, commanding 
and enjoining them, and each of them, to cease all further 
prosecution of a certain claim case in said Superior Court, 
and also, from selling, or otherwise disposing of” the claim- 
ed “property, and to cease from the further appropriation of 
your orator’s one-third of the rents of said property to their 
own use, until the other and further order of this Honorable 
Court in this behalf.” 

The bill was filed the 5th August, 1858, and on the same 
day sanctioned by the Chancellor, and an injunction ordered 
to issue in the sum of one thousand dollars, “ pursuant to the 
prayer in complainant’s bill.” 

The injunction issued, directed to defendants command- 
ing them, “ that they, and each of them, their agents and em- 
ployees, forthwith do desist their action of claim,” &c., as 
mentioned in said bill of complaint, until the further decree 
of this Court.” 

Served on Yarborough, Hills, Johnson, Spulock, and 
Hardin, 15th October, 1858, and on Suryer, 15th March, 
1859. 

At the Febrnary Term, 1859, of Floyd Superior Court, 
complainant, Cabot, moved for a rule nisi, against Spullock, 
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Yarborough, Johnson and Hills, to show cause why they 
should not be attached for a contempt of the Court, for vio- 
lating said injunction. This motion was supported by the 
following affidavit of complainant: 


GroreiA, FLoyp Counry. 


Personally appeared F. M. Cabot, complainant, who being 
duly sworn, deposeth and saith, that the bill filed by him was for 
the purpose, amongst other things, of restraining the defend- 
ants from “ selling or otherwise disposing of” certain city or 
town property in the city of Rome, which property is des- 
cribed in said bill, and in a copy attached to said bill, as an ex- 
hibit, and to restrain said defendants from “ the appropriation 
of one-third of the rents of said property to their own use.” 
“ That the said James M. Spullock has sold two-fifths of “said 
property to Jones & Scott, for one thousand dollars, and on 
the 12th January, 1859, executed a deed of conveyance 
therefor, and that he, deponent, is informed and believes that 
the said Johnson has sold. one-fifth of said property for five 
hundred dollars, and that the said Yarborough and Hills 
have respectively rented the other two-fifths of said property, 
or the lower room for $70 00, for each one fifth part thereof 
per annum, and that defendants have by said sales and rent- 
ings placed it out of deponent’s power to get his third part of 
the rents of said property, to which he is entitled; placing 
the property out of the reach of deponent, so as to prevent 
him from enforcing his vendor’s lien,” &c. 

Spullock answered that he had no notice of any injunc- 
tion, prior to its service, as stated in the rule nisi, nor for 
some time thereafter, as the same, he thought, was served 
by leaving a copy at his residence. That he never intended 
to violate said injunction, but he acted under the impression 
that he was not enjoined from any thing more than prose- 
cuting said claim case,and that heis advised, that suchis the 
purport of said injunction. That he agreed to sell his inter- 
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Ss io contempt, 


are questions for the discretio n and pie baie of éhat Court. 
And there can be little danger, that a Court will! fail in the 
duty of having itselfsufficiently respected. Whatever decis- 
ion then, it comes to, ou such questions, ought to be final, at 
least, unless there is something in the decision to show a 
most flagrant abuse of the discretion. We do not see any 
thing of that kind, in the order discharging the rule in the 
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present cagse. The showing as we tlink was quite suffi- 






cient. 


Heuce the judgment is affirmed. 






Judgment affirmed. 













vs. Wititam VY. ALexanpER, defendant ia error. 


The reinstatement of a dismissed case will not be disturbed, when it appears 
that the plaintiff was not culpsably negligent, and that the defence suf- 






fered nothing by the reinstatement. 









Complaint, from Whitfield county. Decision by Judge 
Trirre, at October Term, 1858. 









William W. Alexander brought suit (under the form pre- 
seribed by Act of 1847,) against David M. Davis, as maker, 
and Berry Gavzaway, as endorser of a promissory note. 
At the Octeher ‘Peim, 1858, of Whitfield Superior Court, the 
ease was called in its order for trial, and plaintiff failing to 
appear and prosecute his cause,on motion of defendant’s 
counsel, ihe cause was dismissed, and an order regularly en- 
iored dismissing the same, with leave to defendant to enter 
up judementfor cost. A few days after this order was pass- 
ed,and during the same Term of the Court, the plaintiff 
appeared by his attorneys, and moved to rescind said order, 
and to reinstate the case on the docket. This motion was 
supported by the aflidavit of plaintiff, setting forth, that he 
had employed one B. S. Sterns, an attorney at law, to bring 
said suit, who died pending the same; that James A. Baird 


became the administrator of Sterns, who employed.C. D. 
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McCutchin, Esquire, a competent attorney at law, to repre- 
sent the cases which Sterns was engaged; that pending 
said suit plaintiff had held defendants to bail, and Davis has 
since removed from the State, and the endorser is insol- 
vent, and relying on the arrangement between the adminis- 
trator of Sterns and McCutchin, plaintiff did not employ 
other counsel. 

C. D. McCutchin, Esquire, testified, that he was only em- 
ployed by Baird, the administrator of Sterns, in cases where 
the administrator furnished him the evidence; that no note, 
or other evidence, was ever placed in his hands, relative to 
this case, and he was therefore never employed in the same, 
and did not know that the case was pending. 

The Court granted the motion, and counsel for defendants 





excepted, 
Jesse A. GLeny, for plaintiff in error. 


Jounson & Jackson, contra. 


By the Court——Bennine J. delivering the opinion. 


Was the Court below right in reinstating the case? We 
think that it was. 

It does not appear, that the reinstating of the case, work- 
ed any detriment to the defendant’s defence, if he had any; 
and itis not to be presumed, that, it did, as the ereeeiete 
happened at the same Term of the inipineel: 

And it can hardly be said, that Alexander was guilty of 
culpable negligence. Doubtless, his understanding of what 
was the agreement between the administrator of Mr. Sterns, 
and Mr. McCutchin, was, that Mr. McCutchin was engaged 
to attend to ad/ of the cases of Mr. Sterns. And the agree- 
ment was, in all probability, intended to cover Alexander’s 
case; for the agreement taken as stated by Mr. McCutchin, 
extended to all ‘the cases of Mr. Sterns, the administrator; 
might furnish him the evidence in, And no doubt, the ad- 
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ministrator meant to furnish him the evidence in this case, 
for that evidence was but a promissory note. The adminis- 
trator may have been negligent. 











Judgment affirmed. 


Macon & Western Ratt Roap, plaintiff in error, vs. Wi- 
tram N. McConnetu, defendant in error. 


When a railroad company has used apiece of ground as a wood-yard, fora 
long time, all persons building contiguous thereto, are chargeable with a 
knowledge of the fact, and of the right of the company to pile up wood up- 
on any partof the premises, when it suits their interest or convenience to 
do so. 


Assessment of damages, from Fayette county. Tried be- 
fore Judge Butt, at September Term, 1858, 


This was a proceeding under the statute, by, William N. 
McConnell, against the Macon and Western Railroad, to 
assess and recover damages for burning and destroying “ the 
dwelling house, kitchen, and kitchen furniture; smoke- 
house, corn-crib, ten barrels of corn, fencing and railing, 
work-shop, well-house, two leather trunks and contents, two 
bedsteads and bedding, two mattresses, sundry wearing ap- 
parel, one man’s saddle, one side-saddle, a two-horse wagon 
and harness,” belonging to McConnell, by the engine, or 
locomotive running on the Macon & Western Railroad to 
plaintiff’s damage two thousand dollars, The fire was 
communicated by sparks from the engine, to a large pile of 
wood, belonging to the road, near plaintiff's premises, and 
from thence to the premises themselves, which resulted in 

VOL, xxvVil.—31l. 
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their entire destruction, together with the property and 
articles above enumerated. 

Afier the testimony was closed, the Court charged the 
jury that they must be satisfied, from the evidence, that the 
injury was caused by the carelessness or negligence of the 
defendant or its agents, or employees; that before plaintiff 
could recover, it was necessary that he should show negli- 
gence, or want of proper care and precaution on the part of 
the company; that all persons who build near railroads run 
a risk, yet they assumed no risk against the tortious acts of 
the owners or managers of the road; that the railroad com- 
pany had a right to keep and use wood at its stations, yet it 
had no right, unnecessarily, to extend the wood-pile so far 
as to endanger plaintiff’s property, when he had made his 
improvements, before the wood was hauled and thrown 
near his premises. 

The jury found for the plaintiff fifteen hundred dollars, 
whereupon defendant excepted, and assigns as error: 

Ist. That said verdict is contrary to law and evidence, 
and without sufficient evidence, and that the damages found 
are excessive, unjust and unreasonable. 

2d. That the verdict is contrary to the charge of the 
Court. 
























4 aye 
TipwELt & Wooten, for plaintiff in error. 






Hore & Conner; and Catuovn, contra. 









By the Court——Lvmrxin J. delivering the opinion. 


We find no fault with the charge of the Court, upon the- 
question of negligence. We think that some modification 
of the opinion of the Court, is proper as to the relative: 
rights of the road, and the contiguous proprietors of proper- 
ty. Thecharge, as given, was, “thatthe company had to 
keep and use wood at their stations, yet they had no right,. 
unnecessarily, to extend their wood-pile far enough to en-. 
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danger the plaintiff's property, when the plaintiff had made 
his improvements before the wood was hauled and thrown 
near his premises.” 

The error in this charge is two- fold. It assumes, that 
there was proof to show, that the defendants had, “ unne- 
cessarily,” extended their wood-pile; and secondly, it main- 
tains, that, notwithstanding the wood-yard had been used 
ever since the railroad was completed, and that fact was no- 
torious to all, still, if the company had not occupied this por- 
tion of the ground for wood, before the plaintiff built, 
they were responsible for fires and other casualties, 

We hold, that all who build, knowing that this was a 
wood-yard, and of course, the right of the defendant to use 
the whole, or any part of it deemed necessary, must build 
in reference to this right, and consequently, erect their im- 
provements further off. (One of the members of this Court 
goes further, and maintains that whether this ground had 
been appropriated asa wood-yard or not, yet being the prop- 
erty of the defendant, and a wood-pile not being a nuisance, 
the defendant had the right to pile up wood upon the whole, 
or any part of the ground, even to the boundary line which 
separated between the company and the plaintiff.) 
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Judgment reversed. 








Wiu1am J. Kerrs, plaintiff in error, vs. Tue STATE oF 
Georera, defendant in error. 






The Judge of the Superior Court hus power, on examining and considering 
the evidence returned with a peace warrant, if it be insufficient to require 
the giving a bond, to discharge the defendant; and he has, moreover, the 
discretion to discharge him without the payment of costs, if, in his opinion, 
there was no foundation for the proceeding. 
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Peace warrant, from Whitfield county. Decision by Judge 
TripreE, at October Term, 1858. 






Upon the affidavit of Patrick C. McOwen, a peace war- 
rant issued against the plaintiff in error, William J. Keith, 
and he was recognized to keep the peace, and to appear at 
the next Term of the Superior Court of Whitfield county. 

At the Term of the Court to which said proceedings were 
returnable, counsel for defendant moved that he be discharg- 
ed without cost, there being no return made of any evidence 
by the justice, except the affidavit upon which the war- 
rant issued. The Court discharged defendant, but ordered 
him to pay the cost, and to this decision, counsel for defen- 
dant excepted. 















Jesse A. Guenn, for plaintiff in error. 


Solicitor Gen’] Jounson, contra. 






By the Court.—McDownatp J. delivering the opinion. 






_ The law makes it the duty of the Judge of an Inferior 
Court, or Justice of the Peace, by whom a bond and securi- 
ty of the peaceare taken, to make a return of the bond, to- 
gether with the affidavit and other evidence on which the 
bond was taken, to the next Term of the Superior, Inferior, 
or City Court, which may first thereafter hold their sittings, 
and if,on taking the case into consideration, and examining 
the evidence presented, the Judge shall be of opinion there 
was no sufficient ground for requiring the bond, he is requir- 
ed to cause the bond to be cancelled, and to discharge the ac- 
cused ; and if he shall be of opinion that there was no reas- 
onable ground for requiring such bond, he may order 
and direct that the prosecutor shall pay all the costs and ex- 
penses of the proceedings. Cobb, 860. The officer taking 
the bond in the case before us, returned no evidence, ex. 

cept the affidavit of the prosecutor on which it was issued. 
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The presumption is, that he had no other evidence before 
him, or he would have returned it. Magistrates requiring 
such bonds, have been in the habit of taking them on the 
single affidavit of the prosecutor, but by the Act of 1850, 
Cobb, 865, they are required to hear evidence, if offered by 
the defendant, to show that the proceeding was without 
foundation. 

The presiding Judge in the Court below, had the right, upon ‘ 
the affidavit of the prosecutor, to refuse to mulct him in the 
costs and expenses of the proceedings, if upon that, he be- 
lieved there was reasonable ground for suing out the war- 
rant. He refused the application to dismiss the cause with- 
out payment of costs by the accused. It was a matter of le- 
gal discretion with him, and we do not see that he has abused 
it, and without such abuse we will not control his discre- 
tion. 





























Judgment affirmed. 


Dicxerson Lumpkin, plaintiff in error, vs. Burrett Joun- 
son, defendant in error. 








The statute of frauds will apply to a verbal contract for the sale of land, unless 
there is part performance, or some matter, to prevent it from so applying. 





In Equity, from Floyd county. Tried before Judge Ham- 
mond, at February Term, 1859. 






This bill was filed by Dickerson Lumpkin, against Burrell 
Johnson, to compel the specific performance of an agreement 
for the saie and conveyance of lot of land, No. 212, in the 
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twenty-second district, third section, of originally Cherokee, 
now Floyd county. 

The bill in substance, states, that in the month of Decem- 
ber, 1848, complainant was about to purchase said lands 
from one Paschal Brisentine, his brother-in-law,,.who was 
the owner thereof. Their agreement was, that complainant 
was to pay $200 in three annual installments, and upon the 
payment of said purchase money, Brisentine was to exe- 
cute titles to complainant. This contract or agreement was 
to be reduced to writing, and complainant was to give his 
notes for the purchase money; but before this agreement was 
consummated, Burrell Johnson, the father-in-law of com- 
plainant and of Brisentine, interposed, and proposed that he 
would advance the two hundred dollars to Brisentine for the 
lot of land, and take titles to himself, and would lease the 
premises to complainant, and give him four years to pay 
for the same, and at the expiration of that time, and on the 
payment of said $200, with interest, he would convey said 
land to complainant. To this proposition, complainant as- 
sented. Johnson paid the $200 to Brisentine, and received . 
from him titles for the Jand—and, the bill alleges, the agree- 
ment between Johnson and complainant, was to be reduced 
to writing. That complainant went into possession and 
made improvements. Afterwards, learning that Johnson 
claimed the land as his own, he applied to him to reduce 
their agreement to writing. Some time after this, Johnson 
produced and tendered a lease, demising to complainants the 
premises for four years, and binding him to build a good 
dwelling house on the place, to clear thirty acres of land, 
and restricting complainant in the use of the timber,"&e. , 
and merely adding at the bottom of the page, that “ if com- 
plainant paid said Johnson for the said tract of land, he might 
then have the land,’ without naming the amount to be paid. 
That complainant refused to sign or enter into any such 
agreement, and Johnson refused to execute any other, 
Complainant then proposed to pay Johnson the $200 which 
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he had advanced to Brisentine for the land, and Johnson re- 
plied, that if complainant would pay him the same by 25th 
December next, thereafter, he would execute a deed to him 
for the lot. That at the time stipulated, he went to defend- 
ant and tendered to him the full amount of the purchase 
money, $200, and demanded titles, but he refused to receive 
the money or to execute titles. 

The prayer of the bill was, that defendant be compelled 
to perform said contract—to accept said sum of money and 
execute to complainant good and legal titles to said lot of 
land, agreeably to the terms and true intent of their agree- 
ment. 

The defendant, in answer, admits that complainant did 
make a verbal agreement with Brisentine for the purchase 
of the lot in question, at the price stated in the bill, 
in three equal annual installments; the first to become due 
25th December, 1849, and that bond for titles was to be giv- 
en as stated in complainant’s bill. That complainant and 
Brisentine are his sons-in-law, and knowing that Brisentine 
was anxious to raise some money for which he had immedi- 
ate use, and that Lumpkin was an improvident man, and a 
bad manager, with a view to accommodate Brisentine, and 
to secure a home for his daughter, Mrs. Lumpkin, and her 
children, he sought both parties, and proposed, if it was agree- 
able to them, to advance $200 to Brisentine for the lands, 
and to give Lumpkin four years to pay the purchase money 
and interest; that he would give him a lease for the land and 
a bond for titles. This proposition met the approbation of 
both parties, and was accepted by both. Defendant paid 
Brfsentine $200 and took from him a deed of conveyance 
for the land; that Brisentine by agreement of the parties, 
drew up a lease or instrument of writing to be executed by 
complainant and defendant, containing their contract, which 
complainant refused to sign. Defendant admits, that at the 
time this disagreement occurred, he did say that if he had 
his money back he would “get out of this fuss;’” when 
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Lumpkin said, “how long will you give me; two weeks?” 
Defendant replied, “ Yes, till Christmas.’ But defendant 
denies that there was any contract or agreement to that effect, 
It was said in consequence of the vexation which complain- 
ant was giving him about the land, and complainant did not 
say whether he would do it or not. Admits that he after 
wards refused to execute titles to him, &c. 


Upon the trial, Paschal Brisentine testified: That he was 
the brother in-law of complainant, and son-in-law of defend- 
ant. He had made a verbal contract with complainant to 
sell him the lot of land in controversy, for $200 dollars, to 
be paid in three equal annual installments, and the papers 
were to be drawn up and signed afterwards, Witness pre- 
pared the notes and other papers, but before they were sign- 
ed, the defendant proposed to make an arrangement that he 
thought would be beneficial to both parties. It was, that he, 
defendant, would pay witness $200 by the 25th December, 
and give Lumpkin four years to pay for the land. Lump- 
kin was to clear thirty acres of and and make other improve- 
ments. Witness drew up the contract in accordance with 
the agreement; Lumpkin refused to sign it, and there was 
a good deal of grumbling between the parties. Johnson then 
said he was tired of the fuss, and if he had his money back 
he would be out of it. Complainant then asked Johnson 
how long he would give him to pay him back; would he 
give him two weeks? Defendant replied, “ Yes, I will give 
you till Christmas, as I have no need of the money to pay 
Brisentine before that time.” Complainant then said to 
witness, “ take notice to that.” 

Larkin Barrett, proved, that he let Lumpkin have $200 
and a day or two before the time expired, he went with 
Lumpkin to defendant’s; Lumpkin said to him, that he had 
come to pay him the money, and get a title to the land, and 
that he had the $200 in hand. Defendant replied, “whose 
superscription is that;” “render unto Cesar the things that 
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are Cesar’s,”’ and refused to take the money, and said if the 
land was to go to a stranger, he must have $400. Witness 
went along to write the deed. 

The jury found for the defendant. 

Whereupon, complainant’s counsel moved for a new trial, 
on the ground, that the verdict was against law and equity, 
and the evidence; and further, because the Court charged 
the jury, among other things, that the statute of frauds ap 
plied to the agreement proved. 

The Court refused the motion, and counsel for complain- 


ant excepted. 
Unverwoop & Smiru, for plaintiff in error. 
J. R. ALEXANDER, contra. 
By the Court—Bennine J, delivering the opinion. 


Was the Court below right in holding, that the statute of 
frauds applied to the agreement which the bill sought the 
specific performance of. 

That agreement was the agreement, if it could be called an 
agreement, by which, Johnson, the father-in-law of Lump- 
kin, promised Lumpkin, when he wanted “ to get out of the 
fuss,” that if Lumpkin would pay him, two hundred dol- 
lars, by the end of the year, he might have the land. Lump- 
kin, himself, never promised any thing on his part. But 
call this an agreement; then, was there any thing, to take it 
out of the statute of frauds? Nothing that we can see. 
There was not the thing of part performance. Lumpkin 
did nothing whatever, in performance of the agreement. 
He offered to pay the money, at the proper time, but ‘that 
was not paying it. He was in possession of the land, it is 
true, but his being so, was under the previous contract, or, 
indeed contracts—not under this contract. It does not ap- 
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pear, that he laid out any labor or money on the land, after 
the making of this, the last contract. 

For aught that we can see, then, the Court below was 
right, in holding, that the statute of frauds applied to the 
agreement. 

And if the Court was right in holding that, then it could 
not be true, that the verdict was contrary to law and equity, 
or, contrary to evidence. 

So we conclude, that none of the grounds of the motion 
for a new trial, were sufficient. 


Judgment affirmed. 


Judge Lumpxin being related to one of the parties, did not preside. 





Lamperu Hopkins, plaintiff in error, vs. Seasorn B, Warts, 
et al., defendants in error. 


The plaintiff sues the defendant upon three promissory notes. The defence set 
up is, that they were discharged by a deed from the defendant to the plaintiff, 
to certain lots of land. The consideration expressed upon the face of the 
deed is $2,700. The defendant writes a letter to the plaintiff, proposing to 
make him an absolute deed, and trusting him to do what is right between 
them. 

Held, That parol proof is admissible, to show the true character of this trans- 
action—the same not being inconsistent with the construction, which the 
law puts upon it. 


Assumpsit, from Campbell county. Tried before Judge 
Hammonp, at September Term, 1858. 


This was an action by Lambeth Hopkins, of the city of 
Augusta, Georgia, against Seaborn B, Watts and James Beall, 
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of the county of Campbell, on three promissory notes, 
amounting in the aggregate to aliout twenty-four hundred 
dollars ; all the’notes dated 5th May, 1854: One for $814 15, 
payable ninety days after date; one for $802 22, payable 
sixty days after date; one for $790 29, payable thirty days 
after date. 

The defendants pleaded payment: In this, that defend- 
ant, Watts, on the 17th February, 1855, conveyed to plaintiff 
certain lands and lots in the town of Palmetto, Campbell 
county, Georgia, including the residence of defendant, in 
payment of said notes, and the deed of conveyance then 
executed, was received and accepted by plaintiff in full sat- 
isfaction and discharge of said indebtedness. 

Upon the trial, plaintiff proposed to read the following an- 
swer of John C. Haralson, a witness examined on the part 
of plaintiff by commission, viz: “I went to Palmetto as Mr. 
Hopkins’s agent, about the time mentioned, (February, 1855,) 
to make a settlement with the defendant, Watts. There was 
no conveyance made at the time of any property, but there 
was an agreement, that he should make a deed to certain 
lots in the town of Palmetto, Georgia, and send it down by 
mail, which the defendant, Watts, afterwards sent forward to 
plaintiff. At the time mentioned, the defendants were in- 
debted to the plaintiff on three notes, and defendant, Watts, 
was indebted to the plantiff on an open account, besides 
these three notes. The notes amounted to twenty-four hun- 
dred and six dollars and sixty-six cents. Watts and Beall 
were the makers. The deed was executed and sent as above 
stated, to secure the amount of indebtedness to the extent of 
the actual value of the property when sold. It was not 
agreed that the notes should be returned to the defendants. 
I think they were in my possession at that time, and my re- 
collection is that it was understood and agreed that plaintiff 
was to sell the lots whenever they could be disposed of with- 
out a sacrifice, and the proceeds applied in payment as far 
as they might extend. I also promised on behalf of Mr. 
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Hopkins, that he would not sell the property hastily. This 
agreement was made at Palmetto, Georgia.” 

Defendant objected to the reading of this answer. The 
Court ruled out all the latter part, from and after the word 
“stated,” and plaintiff excepted. 

In the argument to the jury, counsel for the defendants 
took the ground, that if they, the jury, should find for the 
plaintiff the amount of the notes in suit, plaintiff could col- 
lect his judgment and still hold the property conveyed in the 
deed, or sell it, and turn defendant out. 

In reply to this position, plaintiff’s counsel requested the 
Court to charge the jury that if they believed the notes were 
the consideration for the deed, and defendant should pay 
them off, then the deeds would be functus officio, and a 
Court of Equity would decree it to be cancelled. The Court 
failed to give this charge, and plaintiff excepted. 

The jury found for the defendants, and plaintiff moved for 
a new trial on the ground of the rulings, and -refusal to 
charge as above excepted to, and on the further and addi- 
tional grounds, that the verdict was without evidence, con- 
trary to evidence and law, and contrary to the charge of the 
Court. 

The Court refused the motion for a new trial and plaintiff 
excepted, 


Oversy & Biecxtey, for plaintiff in error. 


Ezzarp & CoL.ieR, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 





We think the whole of the answer of John C. Haralson, 
to the second interrogatory propounded to him should have 
been read to the jury. 

The defendant, Watts, pleads payment to the notes sued 
on. And to support this defence, he undertakes to show, 
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that aia soiiablen tial of the dei which he gave to Hopkins; 
was these notes, instead of $2,700, the consideration stated 
upon the face of the deed. This then, makes it necessary 
to enquire for what purpose the deed was given? And the 
testimony of Haralson, was offered for that purpose. It does 
not contradict or vary the deed. It is consistent with it. 

Mr. Watts, in writing to Hopkins, after considering the 
several plans which had occurred to him for{arranging the 
debt which he owed to Hopkins, and repudiating distinctly, 
as he does, the giving of a mortgage, comes to the conclu- 
sion, “to make a bona fide deed to the property, and leave 
you,” (Hopkins) “to do as you please with the matter, hav- 
ing the utmost confidence in your honesty and friendship 
for me and my family.” 

An absolute deed was made in conformity with this sug- 
gestion. What was the effect of it? To constitute Hop- 
kins the trustee of his debtor, with a discretionary power to 
dispose of this property as he pleases, either to himself or to 
any body else. Of course, in doing so, due regard must be 
had to the interest of Watts. And the testimony of Haral- 
son, which was rejected, is in perfect consistency with the 
construction which the law puts upon this transaction. 

If Hopkins took the property in payment of his debt only, 
why was Watts permitted to remain in possession of it, even 
down tothe present time? And why were the notes not 
given up, as it was agreed should be done, if Hopkins de- 
termined to take the property as payment? On the contra- 
ry, he held them from February, 1855, when the deed was 
made, up to August, 1857, when the suit was brought. And 
it is then, for the airst time, that we hear of the defence, that 
the discharge of the notes, was the consideration for the 
deed. It may be so, And if, after hearing all the proof, 

the jury should so find, it is their privilege to do so. Still, 
the whole of the testimony, we think, should be let in. 





Judgment reversed. 
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Porter Femina, administrator, plaintiff in error, vs. WiL- 
t1AM H, Cot.ins, defendant in error. 


A Court of Equity will not enjoin an administrator from suing to recover a tract 
of land, forthe benefit of the heirs, notwithstanding the seven years bar 
has attached, when one of the only two heirs, was before and at the time of 
the intestate’s death, and has been ever since, non compos mentis ; and the 
other a feme covert, abandoned by her husband, who would not sue, and the 
wife, by reason of her coverture, could not. 


In Equity, from Gilmer county. Decision by Judge Rice, 
October Term, 1858, 


This was a bill filed by William H. Collins, against Porter 
Fleming, administrator of John A. Meigs, deceased, to en- 
join Fleming from prosecuting an action of ejectment against 
complainant, for lot of land No, 175, in the seventh district, 
and second section of Gilmer county. 

The bill alleges, that complainant purchased said land on 
the 25th August, 1847, from one James S. Hood, who con- 
veyed the same by deed to complainant, who entered upon 
it, and has held possession ever since; erected improvements, 
planted orchards, cleared land, and has had full, notorious 
and uninterrupted possession of the premises from the time 
of said purchase, up to the period of filing his bill. 

The bill further states, that said Fleming has brought suit 
against complainant for said land; that said suit is by 
Fleming as the administrator of one John A. Meigs, de- 
ceased, and that he relies upon a grant from the State to his 
intestate, who died more than ten years before the commence- 
ment of the action; that there are no debts against said de- 
ceased, and the heirs and distributees labored under no dis- 
ability, and that complainant is entitled to the equitable bar 
of the statute of limitations to protect him against the action 


at law. The injunction was granted. 
Defendant, Fleming, answered that he had been appoint- 
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ed administrator of John A. Meigs, deceased, who died in 
November, 1845; that he was appointed administrator, Sep- 
tember, 1855; that he relied upon a grant from the State, to 
his intestate, John A. Meigs; that he did labor under a disa- 
bility which prevented him from asserting his title to said 
land; that he was non compos, more helpless than an idiot, 
deaf and blind from his birth; that defendant was appoint- 
ed administrator within less than seven years prior to the 
commencement of the action of ejectment, and he submits 
that the statute of limitations cannot avail the defendant at 
law, neither is he entitled to its equitable bar in equity; that 
complainant bought said land from Hood, and relied solely 
upon Hood’s title; that he paid only thirty dollars for the 
lot, worth several hundred. That the heirs of defendant’s 
intestate, are his two sisters, one of whom, Eliza Meigs, is, 
and long anterior to death of intestate, was, an idiot or luna- 
tic, and an inmate of an Asylum, and dependent upon 
charity for a support; that the other sister is a feme covert, 
having a husband living, though she is separated from him. 
Admits that there are no debts against deceased. 

Upon the coming in of the answer, defendant moved to 
dissolve the injunction, upon the ground that the equity of 
the bill had been fully sworn off. 

The Court refused the motion to dissolve, and defendant 
excepted. 


Dawson A. Watxer, for plaintiff in error. 
Wa. M. Maarrn, represented by Con.ier, contra. 


By the Court.—Lumpxin s. delivering the opinion. 


Ought the injunction in this case to have been retained ? 
Clearly not, as to the right of the plaintiff to recover one- 
half of the land sued for. 
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John A. Meigs, the intestate of Porter Fleming, had but 
two heirs; one an idiot sister, who, before and at the time of 
his death, and ever since, has been non compos mentis, and 
the inmate of an Asylum. How is it as to the other 
half? The only other heir was a feme covert, who as the 
answer alleges, was abandoned by her husband, when the 
right to this property accrued, and has been ever since. 
Should a Court of Equity restrain the administrator from 
recovering her share of this land, when she could not sue 
for it herself, and her husband would not? Is not her equi- 
ty as good, if not better than the defendant’s, who comes into 
a Court of Equity and asks its aid to protect his statutory 
title, purchasing as he did, from one, who had no title to 
the land, and made no pretence even, that he was the true 
owner ? 

Should this moiety of land be recovered by the adminis- 
trator, it will not be for the benefit of the husband, who had 
a right to sue, but it will be settled upon the deserted wife, 
who, being under coverture, could not move in the matter. 

Situated as this woman is, it seems to us, that her’s is the 
better equity of the two; and we so decide. 


Judgment reversed. 





Emanvet Lion, Sheriff, plaintiff in error vs, WizLram T 
Witcuer, defendant in error. 


Money in the hands of the Sheriff, belonging to one mercantile firm cannot be 
appropriated to the payment of cost executions against another firm. 


Rule against Sheriff, in Polk Superior Court. Decision by 
Judge Hammonp, at April adjourned Term, 1858. 
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Verderey & Lurton held a mortgage against Augustus N. 
Verderey, to secure a debt of about seventeen hundred dol- 
lars. This mortgage was assigned and transferred by the 
mortgagees to Wiley, Banks & Co., and Lane, Banks & Co., as 
- collateral security for debts, due by the assignors to them, 
under an agreemeut or understanding, that the debt due to 
Wiley, Banks & Co., was to be first paid, and then that due 
to Lane, Banks & Co. About eleven hundred and fifty dol- 
lars of the mortgage was paid by the mortgagor before fore- 
closure, and which was paid over in satisfaction of the claim 
of Wiley, Banks & Co. The mortgage was then foreclosed, 
for the balance due, and upon the fi. fa. issued upon judg- 
ment of foreclosure, the Sheriff raised about eight hundred 
and fifteeu dollars, of which sum, five hundred and fifty dollars 
was paid by the Sheriff to plaintiff’s attorneys, in part pay- 
ment and satisfaction of the claim of Lane, Banks & Co. 
The balance, about two hundred and sixty-five dollars, was 
in the kands of the Sheriff. © 

Upon the motion of Wilcher, the Clerk of the Court, in be- 
half of himself and other officers, a rule issued against the 
Sheriff, to show cause why he should not pay over fo said 
officers, out of the proceeds in his hands, the amounts due to 
them, on certain fi. fw’s. issued for cost, against said plain- 
tiffs in the mortgage fi. fa.,and which had been returned 
nulla dona. 

The Sheriff answered, setting out the above facts, and fur- 
ther, that the balance of the funds in hand, belonged exclu- 
sively to Lane, Banks & Co., and no part thereof belonged to 
Wiley, Banks & Co., and that these two firms are composed 
of different persons. That he was ready and willing to pay 
the executions against Lane, Banks & Co., issued as afore- 
said fur cost, but submits whether he shall pay the executions 
against Wiley, Banks & Co. 

It appeared that there were twenty-one cost fi. fas. at the 
suit of the officers of Court against Wiley, Banks Co., amount- 
ing in the aggregate to about two hundred and fifty dollars; 
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and three f. fas. against Lane, Banks & Co., amounting to 
about thirty-five dollars, 

Upon this answer the Court made the rule absolute, and 
ordered the Sheriff to pay off all the cost fi. fus.,as well 
those against Lane Banks & Co.,as those against Wiley, 
Banks & Co. To which decision counsel for Lane, Bauks 
& Co., through Emanuel Lyon, Sheriff, excepted. 


Cutsotm & WanpE Lt, for plaintiff in error. 


Unverwoop & SmTu, conéra. 


By the Court.—McDonatp J. delivering the opinion. 


This cause must be determined by the return of the Sher- 
iff, which was not controverted. According to that return, 
the money in his hands, belonged exclusively to Lane, Banks & 
Co., and no part belonged to Wiley, Banks & Co, The mort- 
gage was assigned to Wiley, Banks & Co., and to Lane, 
Banks & Co., under an agreement that Wiley, Banks & Co., 
were to be first paid. They had been paid in full, and of 
course, had no further claim upon the fund. The Court be- 
low directed the mouey of Lane, Banks & Co.,or a part of it, 
to be applied to cost executions against Wiley, Banks & Co. 
Executions or judgments against Wiley, Banks & Co., could 
have no lieu on the property or money of Lane, Bauks & 
Co.,and could not be levied on it, in the hauds of the officer 
or elsewhere, and to order money of Lane, Banks & Co., to 
be applied to the paymeuts of judgmeuts of Wiley, Banks 
& Co., is erroneous, aid the judgment to the Court below 
to that effect must be reversed, 


Judgment reversed. 
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CorneEuivus T. Cunnineuay, plaintiff in error, vs. Toe Rome 
Rartroap Company, defendaut in error. 


Arailroad company filed their bill in which, they stated. thatthey had the right 
of way. over a certain piece of land; and, that a certain person was about to 
erect a flouring mill within seven or eight feet of their track; and, that the 
mill, if so erected, would leave no sufficient room, for the repair and construe- 
tion ofthe track. They prayed for an injunction to prevent the erection of 
the mill. 

Held, That they were entitled to the injunction. 


In Equity, in Floyd Superior Court. Decision on demur- 
rer, by Judge Hammonp, February Term, 1859. 


This was a bill in equity, by the Rome Railroad Company 
against Cornelius T, Cunningham to enjoin and restrain de- 
fendant from trespassing on lands of complainant, adjoin- 
ing its railroad, and from locating and erecting certain steam 
flouring mills thereon. 

The bill alleges, that on the 2d April, 1849, complainant 
purchased from Alfred Shorter, amongst other property, the 
land in question ; that the deed from Shorter described the 
land as “ extending twenty-five feet on each side of therailroad 
track, as now laid out, commencing at the Southern line of 
Broad street, and back oneach side of the ruilroad track, the 
distance of one thousand feet, as represented on the plat hereto 
annexed, also the right of way to build, own, and keep up, 
and use the said railroad as now constructed, through lot of 
land, number 277, in the twenty-third district, of the third 
section, in said county of Floyd, ulso through that portion 
of land, No. 276,in the district, and section aforesaid, ly- 
ing west of Oostanaula street, excepting such portion or in- 
terest in 277, twenly-third district and third section, as may 
be udjudged to belong to J. W. M. Berrien or George Tug- 
gle or George W. Tuggle, or their creditors,” §c. 

The bill further states that subsequent to the aforesaid 
purchase by complainant from Shorter, defendant purchased 
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from him certain lots,immediately adjoining the line of rail- 
road, and which are adjoining the lands purchased as afore- 
said, by complainant from Shorter. That Cunningham has 
commenced digging and excavating the earth, for the foun- 
dation of a steam flouring mill, within seven or eight feet of 
the railroad track, and upon the ground and strip of land 
purchased as aforesaid, from Shorter by complainant, not 
leaving sufficient room or space for repairing and construct- 
ing the road, as was contemplated in and by the convey- 
ance from Shorter. That complainant, although entitled to 
twenty-five feet of ground on each side of said road, under 
Shorter’s deed, has proposed to defendant to allow him to 
place his mill at the distance of eighteen feet from the cen- 
ter of said railroad track, and to allow him a turn-out, upon 
said eighteen feet strip between said mill and road. 

Prayer, that the defendant be enjoined from locating and 
erecting said mill, &c. 

To this bill defendant demurred. The Court overruled 
the demurrer, and defendant excepted. 


Unpverwoop & Smrru, for plaintiff in error. 


Dante S. Printupr, contra. 


By the Court——Bernnine J. delivering the opinion. 


Was the Court right, in overruling the demurrer to the bill ? 
We think so. 

The site of the contemplated mill, was, not on any part of 
the thousand yards strip, but, further down, somewhere on lot 
276, or lot 277. According to the deed, the company had 
nothing in either of these two lots, but a right, of way. The 
grant in the deed, is expressed in these words; “ Also the 
right of way, to build, own, and keep up, and use, the said 
railroad, as now constructed.” 

The bill then says, that the way, the rightto which was thus 
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granted, was to be ofa width sufficient, for all the necessary 
purposes of the company, and, that the *‘ understanding” was, 
that the width was to be, from thirty-six to fifty, feet. 

The billthen says,thatthe mill was to be erected withip sev- 
en or eight feet of the track of the road; and, that, if thus 
erected, there would be “no sufficient room for the purposes 
and necessities of” the company, “in the repairing and con- 
struction of said Railroad,” 

All these things the demurrer admits to be true. 

Ifthe “ understanding” between the parties to the deed, be 
taken as the test, the mill would be clearly an obstruction, 
standing in the way granted, for, by that understanding, the 
Way granted was to be at least thirty-six feet wide, eighteen 
feet on each side of the track, and every obstruction to a way 
is a nuisance—and, such a nuisance, that, in general, we 
may say of it, that the damages it occasions, ere not ade- 
quately measurable by money. Hence, in almost every case 
of such a contemplated obstruction, there is jurisdiction to 
equity, to interpose by injunction, and prevent the doing of 
that which, if done, would make the obstruction. And we 
see nothing in the present case to exclude it from the general 
rule. 

And even, if we lay the understanding of the parties out 
of the question, and go by the letter of the deed, the case does 
not seems to be, materially, altered—the allegation in the 
bill considered. That allegation is, that the erection of the 
mill, would not leave sufficient room, for the repairs and con- 
struction of the track. The letter of the deed gives sufficient 
room for such repairsand construction. Therefore, the erec- 
tion of the mill, would violate the letter of the deed—taking 
as we must, the allegation of the bill,to be true. And the 
injury or damage occasioued by such a violation, would be 
equally as difficult, of measurement in money, as the injury 
or damage, in the case first considered. 

Even, then, if the case be confined to the letter of the 
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deed, there was jurisdiction to equity, to interpose by injunc- 
tion. 

Injunction in cases of this kind,ison many obvious accounts, 
a preferable remedy toa suit furdamages, And the only 
question in them, is, one as to the remedy. The party sned 
comes into equity end demurs; thus he admits himself,a 
wrong doer in purpose, and yet he says—do not interfere 
with me, let me carry out my purpose. The law will give 
the party I injure, redress, There, surely can be little in such 
a plea as this, to commend it to favor. It ought to be disre- 
garded if possible. 


Judgment affirmed. 





Cuarces W, Sritt, exo’r, plaintiff in error, vs. Tae Mayor 
anv Counci. or THE City or Grirrin, defendant in error. 


When, in founding a city, certain lots are reserved. and dedicated by the found- 
er to particular public purposes, and the donees fail or refuse to accept the 
same, these lots revert tothe grantor; and the vendor’s lien for the unpaid 
purchase money. attaches upon said lots, or rather, has never been detachede 
jaasmuch as the title tothe same has never passed out of the donor. 


In Equity, from Spalding county. Tried before Judge 
Cazaniss, at November Term, 1858, 


This was a bill filed by plaintiff in error, in Spalding Su- 
perior Court, to euforce his vendor’s lien for the unpaid pur- 
chase money on certain parcels of land in the city of Griffin, 
sold to the Monroe Railroad and Banking Company, by com- 
piainaut’s testator, Bartholomew Still, deceased, and set apart 
and dedicated by said company to certain religious denomi- 
mations, as places for the erection of houses of worship, when 
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the town of Griffin was laid out, but which never had been 
accepted or used by said denominations, 

The cause proceeded to trial on the bill, anwser and repli- 
cation, The conveyance of the lands by Bartholomew Still, 
to the Monroe Railroad and Banking Company, wasadmitted 
in the answer of the defendant; and that the Monroe Rail- 
road had been sold out, and was insolvent; and that all its 
assets aud franchises had gone into the hands of the Macon 
and Western Railroad Company, as the legal successor of the 
Monroe Railroad and Banking Company. Letters testamen- 
tary were introduced by complainant, 

Lewis L. Griffin testified: That he was President of the 
Mouroe Railroad and Banking Company from its organiza- 
tion to January, 1842, and that while he was such President, 
he bonght of 1B. Still said lands, in his individual capacity, 
and afterwards, and by and with the consent of the said Still, 
the said company took yp his notes, and gave theirs in the 
place; that he signed the notes as President, by the order of 
the board of said company, and that it was for the lands on 
which the city of Griffin was laid out in 1842; that he 
thought he paid, in his individual capacity, part of the pur- 
chase money for the land, and afterwards, when the railroad 
company took up his notes, they paid him what money he 
had paid out; that there was no security given; that the 
notes mentioned in the bill are the same notes ; he was Pres- 
ident when the notes were signed, and signed them by ex- 
press order of the board of said company. That he bought 
these lauds in hisinlividual capacity, for the purpose of 
founding a city, and the company promised to carry the plan 
out. 

The notes having been lost, Amos W. Hammond testified : 
That he had the original notes; that uo other person has 
had them; that he made the copies attached to the interrog- 
atories of Griffin ‘rom them, and that they were lost, aud that 
he kuew they were made by L. L. Grillin, President of the 
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Monroe Railroad and Banking Company; that he knew his 
hand writing. 

The map by which the city was laid out was exhibited. 

Alexander Belamy testified: He knew the lots which 
were reserved at the sale, by the map just produced; the 
Episcopal and Protestant Church lots are now vacant; the 
Presbyterian Church lot and Female Academy lots are both 
occupied; there is a lot which was reserved for ornamental 
purposes now enclosed, but not occupied; the Cumberland 
Presbyterian Church lot is not occupied by them; the Bap- 
tistand Methodist Church lots, and Male Academy lots, are 
occupied; the public sqnare is not enclosed; the public pa- 
rade ground is not occupied; the court house lot, containing 
four acres, not occupied; all these lots are on 145, 2d dist. origi- 
nally Monroe county, now Spalding; all these were reserved 
for public purposes, and lots were sold according to the map 
by which the city was laid out. 

William Leuk testified: That he was present when the lots 
were so!d, and B. Still was present wheu the first lot was 
sold, and gave no notice of his vendor’s lien; dou’t know 
that he was present when all the lots were sold ; the plain- 
tiffs testator, B. Still, acted as agent of the railroad company 
in selling Jots, and had a plan of the town, and sold accord- 
ing to that plan; that plan was like that introduced in this 
case; he gave no notice of his vendor's lien; he stowed lots 
to those who wanted to purchase, 

J. B. Phillips testified: That he was present at the sale of 
these lots by this map, and Still gave no notice of his lien at 
the time of the sale. 

The Court charged the jury: “That if B. Stull was pres- 
ent at the sale of the lots in Griffin, and stood by and per- 
mitted persons to bid off lots, without asserting his lien, he is 
estopped from afterwards setting it up. The vendor’s lieu is 
a secret lien, and not favored by the law—a purchaser for a 
valuable consideration, and without notice of the lien, holds 
the land purchased discharged from the veudor’s lien.” 
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Counsel for the complainant requested the Court to charge 
the jury, that if the Mayor and Council of the city of Griffin 
held the lots reserved for public uses, without having paid 
value therefor, they are voiunteers, and notentitled to notice 
of the lien, and so far as they are concerned, notice need not 
have been given. The Court refused to give this request in 


charge, but charged, “that if the plaintiti’s testator, B. Still, 


stood by at the sale, when lots were reserved for public use, 
and permitted bidders to buy lots, with reference to such res- 
ervations, and pay a valuable consideration for them, with- 
out asserting or making known his vendor's lien, he cannot 
now set up his lien upon lots so reserved; to which charge 
and refusal to charge, as requested, complainant excepted. 

The jury, under the testimony and charge of the Court, 
found a verdict agaiust the complainant for the cost. 

Whereupon, counsel for complainant tendered their bill of 
exceptions, assigning as error the aforesaid charge and refu- 
sal to charge. 


Elammonp & Son, for plaintiff in error. 


A.rorp, contra. 


. 


By the Court.—Loumprxin J. delivering the opinion. 


Conceding that the conduct of Still, at the public and pri- 
vate sales of lots in Griffin, amounted toa waiver of his lien 
as vendor, upon all of the lots which were bought by indi- 


viduals, and those lots, and squares and streets that have . 


been appropriated to the public purposes for which they were 
reserved, is he estopped from enforcing it agaiust those which 
never have been so used? We think not; and the Court 
erred in not so discriminating in its charge to the jary. 

The Monroe Railroad and Banking Company never made 
a conveyance, as to these public lots; aud the title to them 
could ouly have been divested by the acceptance of the res- 
pective beneficiaries, to be signified by their user. User 
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amounts to an acceptance. Some fifteen or twenty years 
have elapsed since the dedication was made, and the bill al- 
leges, and the proof shows, that no steps have been taken to 
appropriate a portion of these public lots. The presumption 
of law is, that the donations have been declined. These lots 
have reverted to the grantor, and not to the city of Griffin; 
or to be more accurate, the title to these lots has never passed 
out ofthe grantor. And while it is true, that the lien of Still 
is detached as to the other lots, it attaches upon these. 

Itis said that the proprietors of real estate in Griffin, pur- 
chased at enhanced prices, on account of the dedication of 
these Jots. It may ormay not beso. There is no evidence 
that itis so, No complaint is made by them. It may be 
that contiguous proprietors to church lots, at least, would 
prefer not to have churches near them. This is true in most 
towns, It isa serious objection with many. 

But suppose it were otherwise, and that they were before 
us urging this argument. It might be truthfully replied, that 
you bonght, knowing that these lots might not be accepted 
for the purposes for which they were dedicated. And you 
knew, or ought to have known, that you could not compel 
them todo so. . 

As to the court-house lots, military parade ground and or- 
namental squares, or any other lots which were set apart for 
public uses, it is not necessary that they should be enclosed 
or improvedin any particular way. It is sufficient if they 
have been used for the purposes for which they were set 
apart. And this will be the issue for the jury to tryin each 
particular case. It is better, we doubt not, both for the city 
and adjoining lot holders, that these vacant lots should be 
sold, and improved by somebody. Were the religious de- 
nominations that have failed to act, stroug enough to organ- 
ize congregations and build churches in Griffin, it is very 
questionable whether they would be willing to accept the 
particular locations designed for them. 


Judgment reversed. 
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Bensamin F, Wivurams, plaintiff in error, vs. Jesse Cas, 
defendant in error, 


{1.] If a defendant in ejeciment enter on land sued for, under the lessor of 
the plaintiff, whether by purchase, gift or lease, he cannot dispute the title 
under which he entered. 

{2.] If defendant, after entering under the lessor of the pl intiff. sets up a de- 
fence against him to a suit forthe recovery of the land, hostile to the title 
under which he entered, he cannot claim to be a tenant at will, and entitled 
to notice to quit, before suit can be brought. 

[3.] If a defendant in ejectment entered into the possession of the premises 
sued for, under a contract of any sort fora title, the statute of limitations 
could not begin to run in his favor, until he repudiated the contract, and 
claimed to hold in defiance of plaintiffs title, and the plaintiff had knowl- 
edge of such adverse holding. 


Ejectment, in Cass Superior Court. Tried before Judge 
Trirre, at September Term, 1858, 


This was an action of ejectinent by Doe, ex dem., Jesse 
Cash, against Roe, casual ejector, and Benjamia F. Wil- 
liams, tenant in possession, for the recovery of lots of land 
Nos. 1141, 1163 and 1164, in the seventeenth district, third 
section, of originally Cherokee, now Cass county, each con- 


taing forty acres, 


Brief of Evidence. 


Plaintiff offéred and read, in evidence,a grant from the 
State to Cash, the lessor, for the lots in coutroversy. A deed 
from Cash to James Dickerson for same lots, and a re-con- 
veyauce, by deed, from Dickerson to Cash, and closed. 

Defendant read the depositions of the following witnesses, 
taken by commission: 

James Tallent. Int. ist. He knew the parties. 

2d. He answers he is acquainted with the land, 
that the defendant, Witliams lives on, and which is sned for 
in this action; was at his house in February, in the year 
1844, and Williams was living on the land then; has been 
personally acquainted with him ever since, aud he has been 
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in possession of the land ever since, and has cleared ubout 


sixty or sevelty acres upou the laud. 

3d. He answers that the defendant, Williams, has 
claimed the land in dispute, as his own property, as a gift 
by Jesse Cash to his daugliter, who is the wife of the delen- 
dant. 

4th and 5th. He answers he knows nothing. 

6th. He answers, he has stated all he kuows that will 
benefit the defendant. 

Evidence of James M. Ware—I heard the old man 
Cash, the plaintiff in this action, say to James Dickerson, 
that he would take back the land he sold to him, provided 
B. F. Williams, the defendant, would take it, and said he 
would make B. F. Williams’s wife and children, a title when 
certain impediments were removed. The conversation took 
place in the year 1844, at James Dickersou’s house, in Cass 
county, and that B. F. Williams moved to the place in the 
winter thereafter; and the numbers of said lots of land, as 
well as remembered, are Nos, 1141, 1163 and 1164, in the 
17th district,and 3d section of Cass county. Williams has 
claimed the land, as his own, ever since he moved to it, and 
exercised ownership over it all the time, 

Cross examined.—I never heard the plaintiff say any- 
thing abeut possession at no time or place. 

I never heard the defendant say any thing about dividing 
the land between the the defendant and plaintiif’s son, and 
Inever heard the plaintiff say that the defendant was to 
have any portion of the Jand as his portion of the estate of 
the plaintiff; has heard defendant claim said laud in three 
years, and where he was, and what he was doing, I can- 
nottell. He answers, I never heard defendant say be was 
holding the land as tenant under the plainuff. 

Samuel Higginbollom. Int, 1st. Ue answers he knows 
the parties. 

2d. He answers that he knows nothing of his own 
knowledge, but some time in August, 1844, Jesse Cash sent 
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for me to come to said Williams’s, and then and there said to 
me that he had given to his daughter (Mrs. Williams) the wife 
of said Williams, the defendant, in the case, the three lots 
of land, that they are now a lawing about, and said land was 
to come out of her part of his estate,and said Jesse Cash was 
to make her titles to said land whenever they could get the 
old mill-dam down; and this conversation took place some 
time in August, 1844, at the house of the defendant Williams; 
aud Newton Ashly and William Ashly and Mrs, Williams 
were present at the time this conversation took place between 
me aud Jesse Cash. 

3d. He answers, that Williams, the defendant, went in- 
to possession of said lots of land in January, 1845, 

4th. He answers, that he heard Jesse Cash say that he 
had sold said lots of land to James Dickerson, and had 
taken them back to let his daughter have them. 

Cross-exramined.—ZInt. 1st. He answers, that all that the 
plaintiff said was, that the lots of land were to come out of 
her part of his estate. 

2d. He answers, that the agreement between plaintiff 
and defendant was, that whenever they could get the mill- 
dam down, he was to make her titles to the land. 

3d. He answers, I have seen Jesse Cash three times in 
ey 

Newton and William Ashley’s evidence.—Int, 1st. Both 
answer they know the parties. 

2d. Both answer, they know the land in dispute, and 
they heard the plaintiff, Jesse Cash, say to defendant, Wil- 
liams’s wife, that if her husband, Williams, who is the de- 
fendant in this case, would go on said land, that he would 
make her a titleto it the first timehe came out to see them, 
and the said Williams went into possession some time in 
Jannary, 1845, and Williams has been in possession ever 
since, and that he always claimed said land as a gift to his 
wife, and said land was to goin part of her estate at his 
death. 
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3d. Both answer, they have answered all they know 
that will benefit the defendant, as though they had been in- 
terrogated thereunto, 

Cross int. They both answered, that they’ have heard Jesse 
Cash say the land in dispute was his, but if defendant, Wil- 
liams, would go on said land, he would give it to his wife ; 
and both say they never heard Cash say that Williams 
ever was to leave said land, and have related all they know 
that will benefit the plaintiff. 

Benjamin F. Smith. Int. 1st. He answers, he knows 
the parties, 

2d. He answers, he knows the numbres of land stated 
in the question, and states that he has known the land 
about fourteen years; first in the possession of James Dick- 
erson,} and claimed by thesaid B. F. Williams, the defen- 
dant in the above case, who went in possession some time 
in January, 1845, and has been claiming and exercising 
ownership over said land ever since. 

3d. He answers, that he has answered this interrogatory 
in the second. 

4th. Hehas answered all that will benefit the defendant. 

William H, Cash, for plaintiff, in reply. He answers, 
that he was not acquainted with the premises, only by repu- 
tation. The terms under which the defendant went into 
possession of the premises, as he understood them from 
Jesse Cash and defendant, were, that Jesse Cash told de- 
fendant and myself, that we might go on the premises, and 
work there until he, Jesse Cash, called for possession, and 
the defendant went into possession under that agreement; 
this is all the agreement about the premises that I ever 
heard, or knew of being made, between the said Jesse Cash 
aud the defendant. 

3d. He answers, that he has ro interest in the matter ; 
was tog on the place which Jesse Cash gave defendant, 
and had leave to go there, but made other arrangements, 
and declined going on the place, but was not to be a partner 
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of defendant, if he had gone on the place. We both had 
lzave at the same time from Jesse Cash, to work on equal 
portions of the land, each one to himself. 

4th. He answers, hecannot recollect exactly when this 
agreement was, thinks some seven or eight years ago last 
August. The agreement was made at defendant’s house, 
in Cass county, in said State; the agreement was, that if 
Jesse Cash charged rent, we (myself and defendant) were 
to pay it in cotton or flour. 

The jury, under the charge of the Court, found for the 
plaintiff, and defendant moved for a new trial, on the follow- 
ing ground: 

Ist. Because the verdict was contrary to evidence, 

2d. Because the verdict was contrary to the weight of evi- 
dence. 

3d. Because the verdict was contrary to the charge of 
the Court. 

4th. Because the Court erred in not charging the jury as 
requested by defendant’s counsel, that if defendant went in- 
to possession of the premises, as his own, with the under- 
standing that Cash was afterwards to execute a deed of con- 
veyance to Mrs. Williams, defendant’s wife; that fact does 
not constitute him a tenant at will, of Cash; nor does it pre- 
vent the statute of limitations from running in his favor. 
But, on the contrary, the Court charged the jury, that if de- 
fendant took possession, claiming the land as his own, and 
retained that possession, and continued that claim for seven 
years prior to the passage of the Act of January, 1852, then 
he had acquired a good statuiory title, and the jury onght 
to find for him; but if defendant took possession of the pre- 
mises under a promise by plaintiff, that he would, atsome 
future time, convey the same to defendant’s wife and child- 
ren, fortheir sole and separate use, and which he had never 
done, then the statute would not run against the plaintiff, 
until defendant claimed the land as his own, and plaintiff 
had knowledge of said claim. 
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The Court overruled the motion for a new trial, aud de 
fendant excepted. 


Miner & Parrort, for plaintiff in error. 
Worrorp & Crawrorp, contra. 
By the Court—McDonatp J.. delivering the opinion. 


This was an action of ejectment, in the Superior Court of 
Cass county. The jury rendered a verdict for the plaintiff, 
and the defendant moved for a newtrial on the several 
grounds set forth in the foregoing statement, by the Reporter. 
The presiding Judge refused to grant a new trial, and error 
is assigned on his judgment refusing it. According to the 
record before us, the defendant entered into possession of 
the premises sued for under the lessor of the plaintiff, Jesse 
Cash, either undera verbal donation or of a promise to give 
the land to the defendant, or to his wife,orto his wife and 
children, or under a lease, he to pay rent in corn or cotton. 
There is some evidence to each of these points, but the 
weight of the evidence is, that he entered into possession of 
the land under a verbal promise, that as soon as certain 
impediments were removed, he would execute atitle to the 
defendant’s wife and children. If the defendant entered 
under the lessor of the plaintiff, whether by purchase, gift, 
lease, or otherwise, he cannot dispute his title. Leigh’s 
Nisi Prius, and cases referred to in the note 925. So far, 
then, as the plaintiff’s right to recover the premises in dis- 
pute, depended on the evidence adduced by him, it was per- 
fect as to the defendant. 

[2.] The defence of adverse possession for a period that 
would bar‘the plaintifi’s right of action, was set up. This 
defence was inconsistent with a tenancy at will, and 
it was not necessary for the plaintiff to prove notice before 
he brought the suit, that he had determined his will, 

The case of the plaintiff in error, then, depends on the 
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merits of his defence under the statnte of limitations, and 
those merits may be fully examined on the errors assigned, 
upov the refusal of the Court below to charge the jury as 
reqnested by the counsel for the plaintiff iv error, and upon 
the charge of the Court, as given to the jury. 

[3.] The counsel for the plaintiff in error requested the 
Judge presiding at the trial, to charge the jury, that if the 
defendant (plaintiff in error) went into possession of the 
land as his own, with the understanding that the lessor of 
the plaintiff should execute to defendant’s wife a convey- 
ance, that does not con-titute him tenant at will of the plain- 
tiff, and does not prevent the statute of limitations from run- 
ning. 

It is by no means clear, that the eviilence in the cause 
warrants the charge; but the request is inconsistent with 
itself, for the defendant could not euter into possession of 
the land as his own, while he acknowledged the title out of 
him by stipulating that a conveyance should be executed to 
his wile by the person claiming title. But the request is 
substantially wrong, and ought not to have been given in . 
charge to the jury, for *‘a party who has been let into the 
possession of land under a contract of sale, or for a letting 
which has not been completed, is a tenant at will cf the 
vendor.” Ball vs. Cullimore, Withers et al,2 Mason, Cr. 
Ros. Excheqg’r Re; 122. Dunb. vs. Hunter 7:Com. L. Rep. 
115. The request implies, that the title to the land was in 
the lessor of the plaintiff, and that a conveyance was neces- 
sary t» pass it out of him. If the defendant entered under 
a contract of any sort for a title, the statute of limitations 
could not begin to run in his favor until he repudiated the 
contract, and claimed to hold in defiance of plaintiff’s tide, 
and the plaintiff’s knowledge of such adverse holding. 

‘|! he Court charged the jury, that if the defendant, previ- 
ous to the year 1852, took possession of the land, claiming 
itas his own, and kept that possession, and continued that 
claim for seven years, the defendant acquired a good statuto- 
VOL, XXVIL—33. ; 
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ry title, and the jury ought to find for the defendant. This 
charge is certainly as favorable to the defendant below, un- 
der the evidence in the record,as he could have asked. But 
the Court proceeded to charge the jury further, that if the 
defendant took possession of the land under a promise from 
the plaintiff to execute a conveyance to the defendant’s 
wife and children, the statute would not run until the plain- 
tiff had notice that the defendant claimed the land in hostili- 
ty to the plaintiff, and this charge is also assigned as error. 
We arein a Court of law, and the cause must be decided 
on legal principles. We express no opinion upon the right 
of the defendant below, and. his wife, if he can establish 
satisfactorily, a contract of the sort alluded to in this charge, 
and that he entered, and made the improvements under that 
contract, which are testified to by some witnesses, as stated 
in the record, to have said contract executed. But the con- 
tract, as here stated, a promise to execute a conveyance to 
the defendant’s wife and children, admits the legal title to 
the land to be in the lessor of the plaintiff, and if the defen- 
dant took possession of the land under such promise, he 
recognized the title under which he entered, and the statute 
cannot run in his favor until he gets clear of the force and 
effect of that recognition, by assuming an adversary position 
to it, with notice to the party under whom he entered. We 
think, therefore, that in no aspect in which we have been 
able to view'this case, under the proofs before us, can the 
plaintiff maintain either a title or possession, under the 
statute of limitations. 


Judgment affirmed. 
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Re ee 





Seymour Puryear, claimant, plaintiff in error, vs. THomas 
C. Nisser, plaintiff inf. fa., defendant in error. 









The lien of a machinist for machinery furnished for a mill, &c., must be enforced 
according to the provisions of the Act of 1534, as extended by the Act of 
1854 ; and not those of 1841, as extended by the Act of 1852. 









Machinist’s Lien and Claim, from Henry county. Tried 
before Judge Cazaniss, at October Term, 1858.® 









This case was heard upon the following agreed statement 
of facts: 

Thomas C. Nisbet, the plaintiff in execution, is a machin- 
ist, and on the 25th April, 1855, he furnished to Austin C. 
Miller, the articles mentioned in his pleadings. Nisbet, on 
the 5th March, 1856, made affidavit before the honorable G. 
J. Green, the then Judge of the Superior Court of the Flint 
District, of the amount due to him from Miller, for said arti- 
cles, as provided by statute in such cases made and provided: 
That on the said 5th March, 1856, said Judge granted an 
order, directing the Clerk of the Superior Court to enter up 
judgment in favor of Nisbet against Miller, and the articles 
of machinery specified in his affidavit, for the amount sworn 
to be due, and unpaid; that the Clerk entered judgment as 
directed on the 14th March, 1856, and issued execution 
thereon, 19th March, 1856, which was levied on the machine- 
ry therein mentioned, on the 3d April, 1856, That a per- 
sonal demand for the amount due was made of defendant 
before the filing of plaintiff’s affidavit and petition, and pay- 
ment refused. That the claim of Nisbet’ was not recorded 
until his affidavit and petition were filed, as aforesaid, and a 
short time previous thereto, the claimant, Puryear, who is a 
brother-in-law of defendant, purchased the mill and premi- 
ses on which it was situated, without notice of plaintiff’s lien, 
and that he is still in possession of the same. 

The Court below upon this state of facts, charged the jury, 
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that if the plaintiff made a demand of defendant for the 
amount due for the machinery furnished to him, and put up 
in his mill, who refused payment, and plaintiff commenced 
his proceedings to recover the same, within twelve months 
after said demand became due, then the machinery was lia- 
ble to the execution of plaintiff, notwithstanding claimant 
purchased without notice of his lien. 

The jury found the property subject to the execution. 
Whereupon, claimant excepted and assigned as error the 
aforesaid charge of the Court. 


L. T. Doyat, for plaintiff in error. 


Arorp, contra. 


By the Court.—Lumrxin J. delivering the opinion. 


This was a proceeding to enforce a machinist’s lien for 
machinery furnished by him for a mill. And the question 
is, under what statute the case falls? The Act of 1841, 
(Cobb, 426,) as extended by the Act of 1852, (Pamphlet, 2375) 
or the Act of 1834, (Cub5 555,) as extended by the Act of 
1854, (Pamphlet, 45.) Both sets of these Acts embrace the 
subject matter of the suit. 

By the former two Acis, the machinist had to enforce his 
lien within twelve months; and a summary proceeding is 
given for that purpose. By the two latter Acts, the machin- 
ist must record his lien within three mouths, and enforce 
it within twelve months. In this case, the creditor adopted 
the former remedy. And not having recorded his lien, after 
ihe expiration of three months, the machinery which he sup- 
plied, was bought by a third person, having no knowledge 
of his lien. ‘ Did the credjtor lose his lien by failing to record? 
We think the Act of 1834, as extended by the Act of 1854, 
must control the case, It is the last law upon the subject ; 
and is inconsistent with the provisions of the previous Acts. 
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It is more complete in itself, and more in accordance with 
the spirit of our mortgage Acts, and if the purchase in this 
case be bona fide, 1t must displace the plaintiff’s lien. 







Judgment reversed, 





Exprivce G, Bartow, administrator, plaintiff in érror, vs. 
Epmunp Sratwortu, defendant in error. 






An action of assumpsit for money had and received, will not lie, unless the 
property of the plaintiff has been converted into money, or that which is its 
equivalent; and the consamption of the property by the defendant is not 

sufficient to authorize this remedy. 










Assumpsit, from Henry county. Nonsuit by Judge Casa- 
niss, at October Term, 1858. 






This was an action of assumpsit, brought by Eldridge G, 
Barlow, administrator of Thomas Stal worth, deceased, against 
Edmund Stalworth, for the recovery of three hundred 
and ninety-eight dollars and fifty cents, atleged to be 
due and owing by defendant to the plaintiff as admiuistra- 
tor aforesaid. 

The first count in the declaration alleged, that on the 18th 
Nov., 1855, the said Thomas Stalworth, the intestate, then 
in life, “delivered to the said Edmund Stalworth to be ta- 
ken care of, and kept for the said Thomas during his sick- 
ness, aud then to be delivered to him again, the following 
property, to-wit: fifty barrels of corn, then and there worth 
two hundred and fifty dollars; eighteen hundred pounds of 
good fodder, of the value of eighteen dollars; thirteen bush- 
els of wheat, of the value of nineteen dollars and fifty cents; 
six huudred pounds of pork, of the value of forty-eight dol- 
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lars; one wheat thrastier, of the value of twenty. dollars, 
Aud further, that two negroes went into the possession of 
defendant at his special instance and request, and labored for 
him one month, each, and that the labor or hire of said ne- 
groes was worth fifteen dollars, And that in June, 1856, af- 
tef the death of said Thomas, defendant cut and took into 
his possession twenty bushels of wheat, the property of 
intestate, and of the value of thirty dollars, all of which 
said several sums amount in the aggregate to the sum 
first aforesaid.” 

The declaration contained other counts, some special, and 
others, the common counts for money had and received, &c. 

The proof on the part of the plaintiff was, that Thomas 
Stalworth, the deceased, was the son of Edmund Stalworth ; 
that he sold out his land and removed with his wife, (he had 
no children,) to his father’s; that he* had consumption of 
which he died in three or four months after his removal to 
his father’s. The articles described in the declaration, or 
some part thereof, were taken by deceased to his father’s, for 
his own use and support; that after his death, the balance 
remaining of these articles, were demanded of defendant, by 
the wife of deceased, and he refused to deliver them up to 
her. 

Administration was granted to pisintlt who instituted this 
action of assumpsit. 


After plaintiff closed, defendant moved for a nonsuit. The ° 
Court sustained the motion and ordered a nonsuit, upon the 
grounds: 

1st. That no promise, express or implied, had been proved 
by defendant, to pay for the articles mentioned in the decla- 
ration, and the same being carried to his house voluntarily 
- by his son, did not raise an implied promise to pay for them. 

2d. That an action of assumpsit could not be maintained, 
unless there was proof that defendant sold the property and 
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converted it into money; that trover and not assumpsit was 
the proper remedy. 

To which order and judgment counsel for plaintiff excep- 
ted. 









L. T. Doyat, for plaintiff in error. 







Crark & Lamar, contra. 









By the Court.—Lumrxin J, delivering the opinion. 





Was the plaintiff entitled to maintain this action in its 
present form ? 

The authorities clearly establish, that unless the property 
of the plaintiff has been converted into money, or that which 
is equivalent to money, that assumpsit for money had and 
received, will not lie. And that even the consumption of 
the property by the defendant, does not authorize the action. 

Under the Judiciary Act of 1799, it is questionable wheth- 
er an action in the common Courts, could be sustained, be- 
cause the case is not plainly, fully and distinctly stated 
They are more general than Jones’s Forms; for they require 
a copy of the instrument, which is the foundation of the 
suit, or of the account to be appended to the complaint. 

We agree, consequently, with the Circuit Judge, that tro- 
ver was the proper remedy in this case, if indeed any cause 
of action existed. 















Judgment affirmed. 
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’ 
Marcus L. Cu.serson, administrator, plaintiff in error, vs, 
James M, Gray, defendant in error. 


A ea. sa having issued from a Justices Court, and the defendant arrested there- 
on, he gave a bond returnable to the next Term of the Inferior Court, to take 
the benefit of the insolvent debtors Act. At that Term, he was surrendered 
by his bails who tendered a receipt for the original note. upon which the judg- 
ment was rendered, and moved that the principal be discharged. The judg- 
ment had been sold as the property of the estate of the payee by his adininis- 
trator, and bought by a third person. 

Held, That the Inferior Court had no jurisdiction to try the title to the judgment. 


Certiorari, from Carroll county. Decision by Judge Ham- 
monn, at October Term, 1858. 


James M. Gray being arrested under a ca. sa. issuing from 
a Justice Court, in favor of Marcus L. Culberson, adminis- 
trator of F. D. Palmer, deceased, gave bond, with James 
Backus as his security, conditioned, to appear at June Term, 
1858, of the Inferior Court of Carroll county, to take the 
benefit of the Act for the relief of honest debtors. At the 
Term of the Court to which the ca, sa. was returnable, Gray 
was surrendered by Backus, and on motion, an exrone elur 
entered off the bond. Plaintiffs -ounsel then moved that 
Gray be taken into custody by the Sheriff, and committed to 
jail. Tothis motion, Backus objected, and offered in evi- 
dence a receipt corresponding in amount with the note 
upon which the judgment was obtained, upon which the ca. 
sa. issued. [The bill of exceptions and record are silent, as 
to whom this receipt was given, and by whom signed; but 
I suppose it was given by Palmer to Backus, and upon Palm- 
er’s death, his administrator bronght suit upon the note as 
the property of his intestate. The execution obtained by 
the administrator on said note, was afterwards sold, Palmer’s 
estate, being insolvent, and one Walker Green became the 
purchaser, without any notice of Backus’s claim to the note 
on which it was founded.—Rep. } 
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Upon this evidence, counsel for Backus moved that the 
case be dismissed, Plaiutifi’s counsel objected to this order 5 
his ghjection was overruled, and the motion to dismiss gran- 
ted by the Court, and plaintiff sued out a certiorari, to review 
and reverse said order. 

The presiding Judge of the Superior Court upon the hear- 
ing, dismissed the certiorari, aud aflirmed the judgment of 
the Juferior Court, aud plaimiff excepted. 










W. B. Conyers, for plaintiff in error. 







Fietcoer & Borcer, contra. 


By the Court.—Lumrxin J. delivering the opinion. 







If we understand this confused and imperfect record, and 
we are not sure that we do, the judgmeut below, we think, 
was erroneous. 

It does not appear by whom the receipt was given, nor to 
whom it was given. It set forth the same note. We will 
assume that it was given for the note and that Backus be- 
came possessed of it; still, judgment having been obtained 
upon the note, and sold by the administrator of Palmer, 
Palmer’s estate being insolvent, and bought by Walker Green, 
without notice of the claim of Backus; what right had the 
Inferior Court, to which the ca, sa. bond was returnable, to 
try the issue tendered by Backus? None. 














Judgment reversed. _ 
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“Block & Brothers vs. Hicks & Co. 


Brocx & Broruers, plaintiffs in error, vs. J. W. Hicks & 
Co., defendants in error. 


{1] A man’s conduct may be such, as to authorize the presumption, that he ad- 
mits to be well founded, a plea set up against his claim. 

{2.] The declaration of one party, uttered in the presence of the other, and not 

denied by that other, are admissible as evidence for the former, 


Complaint, in Floyd Superior Court. 
Hammonp, at February Term, 1858. 


Tried before Judge 








This was an action in the form of complaint, by plaintiffs 
in error, against defendants in error, on a promissory note, 
for $120, dated 28th May, 1856, and payable in six months 
after date. The consideration of the note, was gin and 
blackberry wine, sold to defendants by plaintiffs, and which 
they alleged were worthless, and refused to pay the note. 

The jury found for the defendants, and plaintiffs moved 
for a new trial, on the following grounds : 

ist. 2d. and 3d. Because the verdict was contrary to law, 
contrary to evidence, and strongly and decidedly against the 
evidence, 

4th. Because the Court erred, in charging the jury, “that 
if they believed that the liquor sold by plaintiffs to defend- 
ants, was not such as was ordered, and which plaintiffs 
agreed to send them, they should find for the defendants ;” 
there being no evidence to authorize such a charge. 

5th. Because the Court erred in charging the jury, that 
the agreement on the part of one of the plaintifi’s to give up 
the note, was such a fact as they might take into considera- 
tion, in ascertaining whether the liquor was such as was agreed 
to be sent. 

6th. Because the Court erred, in refusing to rule out the 
testimony of Wade S, Cothran and James M. Elliott. 

7th. Because the Court erred in refusing to rule out that 
part of Love’s testimony, giving the declarations and say- 
ings of one of the defendants. 
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The Court overruled the motion for a new trial, and plain- 
tiffs excepted. 






Paintup; and Ssropsuire, for plaintiffs in error. 






Unperwoop & Smirs, contra. 







By the Court.—Bennine J. delivering the opinion. 






Was the Court below right in overruling the motion for a 
new trial ? 

Passing the first, second, and third, grounds of the motion, 
we take up the fourth, Was there evidence to authorize 
the charge excepted to, in that ground? We think so, 

The conduct of Julius Block, one of the firm of Block & 
Brothers, was sufficient of itself, to authorize the charge. 
Hicks told him, that the liquor was not such as was ordered, 
and wanted him, “to go to the depot, and examine it, and 
take it back, and give up the note. Block agreed to go, and 
examine it, and, if the liquor was not such as ordered, he 
would, and give up the note.” After this, Block refused or 
failed to doas he had promised, and was about to leave town, 
when he was again accosted by Hicks, and told, ‘‘to go and 
examine” the liquor “and give up the note. Block told 
Hicks, that he did not have the note with him—that it was 
at Bayard’s, and that he would be back in four or eight days, 
and would then arrange it.” In fact, the note was not at 
Bayard’s—Bleck then went off on the railroad, and when 
Hicks found out, that the note was not at Bayard’s he pur- 
sued him, and, on overtaking him, he agreed to give up the 
note, and wrote an order on his attorney, directing him to 
give it up. 

[1.] Now such conduct as this, in Block, was sufficient to 
justify the inference, that the liquor was not what it should 
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have been, and that he knew it. Consequently the conduct, 
was sulficient to justily the charge of the Court. 

The fifth ground is involved in the fourth, We do not 
see why, the whole of a man’s conduct may not be taken 
into consideration, ov a question arising out of a matter to 
which that conduct had reference, 

As to the sixth ground—The objection to the testimony of 
Cothran and Elliott, was, that their testimouy related to liquor 
contained in a barrel marked “J. W. HL,” not, “J. W. 
Hicks & Co.” Now, if “J. W. H.’”? was put for “J. W, 
Hicks & Co.,” the testimony was beyond question, admissi- 
ble. 

And Block’s conduct aforesaid, authorizes us, prima facie, 
to say, that it was; to say that the initials were put for the 
name. 

Why did he not go with Hicks to the barrel at the depot, 
and avail himself of that objection, if there was anything in 
it? Certainly, the question, whether the identity of the bar- 
rel, was made out, was one for the jury. 

[2.] As to the seventh ground—the sayings of one of the 
defendants which were testified to, by Love, were uttered in 
the presence of Block, and were not denied by him. His 
silence was, prima fucie, an admission of their truth; conse- 
queutly they were evidence for the defendants, 

As to the grounds passed—the first, the second, and the 
third, we see nothing in them. The evidence was, as we 
think, quite sullicieut to support the verdict. 


Judgment affirmed. 
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Joun TRAMMELL, administrator, plaintiff in error, vs. JAMES 
liempaitn and Wittiam Monreéomery, defendants in er- 





ror, 







It is sufficient, to prove the substance of the testimony of a deceased witness. 







Ejectment, from Floyd county. Tried before Judge Ham- 
MOND, at August Term, 1858. 






Jehial Jackson, of Habersham county, was the drawer of 
Jot of land No. 411, of the third district and fourth section, 
origiually Cherokee county, to whom a grant issued. He 
died in 1834, in Habersham county, without ever goiug in 
possession of said land. No administration on his estate was 
taken out, until recently, when letters were applied for and 
granted to John Trammell, who commenced an action of 
ejectment against James Hemphill, for the recovery of said 
land. Hemphill filed his bill to enjoin said action at law, 
and alleged that he purchased said land at Sherifi’s sale, 
when the same was sold under an execution in favor of one 
Westmoreland, against Jackson, and which was issued in 
Jackson’s lifetime, and that he has been in the peaceable 
possession of the same more than seven years, and has made 
valuable improvements, and that he has sold the same to 
William Montgomery, (who is also a complainant in this 
bill;) that Jackson at the time of his death was poor, and 
that there are no creditors of his estate, and if ever there 
were any, their claims have been long since barred by the 
statute of limitations; and charges that Trammell is prose- 
cuting the action of ejectment, and is seeking to recover 
said land for his own benefit, and that of Westmoreland, 
and not for the heirs at law of Jackson. 

Trammell answered, that Jackson was the drawer of said 
lot and did die in 1834, intestate; that he has no personal 
knowledge of the manner in which Hemphill became the 
purchaser of said land, but that he has been informed and 
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believes that it was as follows: that Westmoreland, had an 
execution against one Enoch Slatton, principal, and the said 
Jehial Jackson as security, which execution was in Jackson’s 
possession at the time of his death ; after his death, his fami- 
ly removed to Westmoreland’s, he being a relative, and took 
with them there, all his effects, including his papers, and 
Westmoreland thus (it is presumed) got possession of the 
Ji. fa.; that he afterwards visited the land in Floyd county, 
and returned home informing Jackson’s family that he had 
not been able to make any arrangement about it. 

Some time after this, the oldest son of Jackson, the fami- 
ly being in great need and destitution, went to Floyd county, 
to see if he could make some disposition of the land, when 
he found Hemphill in possession, and the lot a very valua- 
ble one in Vann’s Valley; that defendant is informed and 
believes, that Westmoreland sold the land to Hemphill for a 
hundred and fifty dollars, and agreed to have the same sold 
at Sheriff sale under the old execution aforesaid, which was 
dene, and at said sale it was publicly stated by Hemphill, 
that he had bought the land from the true owner, and was 
only having it sold to perfect titles, and he thereby kept oth- 
ers from bidding, and purchased the land at said sale at a mere 
nominal price; and defendant charges that thus by a frau- 
dulent combination between Westmoreland and Hemphill, 
said land was sold, and that Hemphiil knew at the time, that 
said execution had been paid off by Jackson, the security, 
and that Westmoreland had no right to the same, or to its 
control. 

The case was submitted to the jury upon the pleadings, 
proofs, and charge of the Court,* who found for the defend- 


ant in ejectinent. 
Whereupon, counsel for plaintiff moved for a new trial, 


on the following grounds: 
Ist. Because the verdict is against law and evidence. 


2d. Because the verdict is decidedly against the weight of 
evidence. 
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3d. Because the verdict is contrary to the charge of the 
Court, in this: The Court charged that if Hemphill, at the 
sale made by the Sheriff, said or procured another to say, 
anything that prevented others from bidding for the land, 
then his purchase was fraudulent and void, and they ought 
to find for the plaintiff. 

4th. Because the Court erred in refusing to permit Andrew 
J. Hansell, Esq., to prove that William Smith, the Sheriff, 
who sold the land, testified on a former trial of this case, 
that at the sale, Thornton Harper was present and told him, 
Smith, that he intended to bid for the land and would give 
two hundred dollars for it, but that in consequence of a state- 
ment made by him, Smith, at Hemphill’s request, that he, 
Hemphill, had bought the land and paid for it, and was only 
selling it to perfect titles, Harper would not bid for the land. 

5th. Because the Court erred in charging the jury, that the 
execution being found among the papers of Jehial Jackson, 
the intestate, after his death, was not even prima facie evi- 
dence of its payment. 

The Court overruled all the grounds and refused the mo- 
tion for a new trial, and plaintiff excepted. 


W. Axrs; and D. Mrrcue xt, for plaintiff in error. 
Unpverwoop & Sirs, contra. 
By the Court.—Bennine J, delivering the opinion. 


The question is, was the Court right, in overruling the mo- 
tion for a new trial. 

The fourth ground of the motion was, we think, good. 
The exclusion of the testimony of A. J. Hansell£was put on 
the ground, that he could not give the very words of the de- 
ceased witness, Smith, although he could give their sub- 
stance, We think it sufficient, in such a case, that a witness 
can give the substance of the words. Few persons have 
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memories to enable them, to give the exact words; aud when 
a person professes to do that, he subjects himself to some de- 
gree of suspicion. If the substance is not receivable, it is 
plain, that the evideuce, iu most of the cases, will be wholly 
lost. No law was read to show, that the very words must 
be given. 

This, then, was a ground on which, the motion, we think, 
should have been granted. 

The last ground is not true in fact—as we understand the 
bill of exceptions, The Court certaiuly told the jury, that 
the fact that the fi. fu. was in the possession of Jehial Jack- 
son,the defendant in it, “might be used as a circumstance 
for the consideration of the jury,” on the question, whether 
the fifa. bad noi been satisfied, 

It is unnecessary to consider the other grounds. 


Judgment reversed and new trial granted. 


Davis T. Ricnarpson, et al., plaintiff in error. vs, WasHine- 
Ton HanrrsFieELp, defendant in error. 


{1.] An exception to an award will not be entertained, unless it is warranted 
by the facts in the record. 

{2.] The affirmative declaration inthe Act of 1856, that the arbitrators may ad- 
journ from day to day, does not, perhaps, necessarily exclude the idea, that 
they may adjourn for a longer time, should the exigencies of the case re- 
quire it. 

{3.] The failure ofthe arbitrators to sign the award on the day on which it is 


agreed to, does not affect its validity. 


Arbitration and award, from Upson county. Tried before 
Judge Casaniss, at November ‘erm, 1858. 
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This was a motion by Washington Hartsfield, to enter an 
award of arbitrators on the minutes of the Court, and to 
make the same the judgment thereof. To which motion D. 
T. and F. M. Richardson, the other parties to said award, ob- 
jected, and filed their exceptions thereto. 5 

The following is the submission under which said award 
was made: 

“ SratTe or Georera, Upson County. 

This indenture of arbitration made this thirty-first day of 
March, in the year of our Lorp 1858, between Washington 
Hartsfield of the one part, and Davis T. Richardson and 
Francis M. Richardson of the other part, (and all being of 
said county of Upson,) is such that whereas, the said Davis 
T. and Washington, in 1847, entered into a copartnership in 
the mercantile business in the town of Thomaston in said 
county, which they continued and carried on under the name 
of Richardson & Hartsfield, in said town, until 1st January, 
1851, at which time Francis M, Richardson was taken as an 
equal partner in said business, and then the business went 
on to Ist January, 1853, under the name of Richardson, 
Hartsfield & Co., on which day Washington Hartsfield sold 
out his interest in the stock of merchandise then on hand 
belonging to Richardson, Hartsfield & Co., to the said Davis 
T. and Francis M., who continued business under the firm, 
name and style of D. T. & F. M. Richardson. 

And whereas, the business of said firms of Richardson & 
Hartsfield and Richardson, Hartsfield .& Co., and of the firm 
just named with the firm of D. T. & F. M. Richardson, has 
become so confused and complicated, that controversies have 
arisen between the said Washington Hartsfield on the one 
side, and the said Davis T. and Francis M. Richardson on 
the other side, involving the transactions of the several part- 
ners had, in and touching the business of each of said firms, 
and also involving the transactions of said firm of Richard- 
son, Hartsfield & Co., affecting the business and interest of 
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said firm of Richardson & Hartsfield, and its said members, 
which in any wise affect the interest of either of the other 
named firms. , 

And whereas, it is the desire of the partners to settle and 
adjust all matters and points in controversy between them, 
without resorting to a suit in chancery for that purpose. 

Now this indenture witnesseth, that the said Washington 
of the one part, and the said D. T. and F. M. Richardson of 
the other part, have agreed, and by these presents do agree, 
to submit all matters in controversy between them in the 
premises, to arbitrators, to discharge the duties of their trust 
under and according to the provisions of an Act entitled ‘An 
Act to authorize persons to submit controversies to arbitra- 
tion, declaring how arbitrators shall be chosen,” &c., ap- 
proved March 5th, 1856, and that the said \V ashington chose 
James M. Smith, and the Richardsons chose Wm. G. Horsly. 

The parties further agree, that the following shall be the 
matters in controversy to be passed upon and settled by the 
award of the arbitrators in said case: 

Ist. It is alleged by the said Washington, that the said Da- 
vis T. is indebted to him upon account being had and made 
between them of the affairs and their several transactions of 
the business of the said firm of Richardson & Hartsfield ; 
which allegation is denied by the said Davis T., said arbitra- 
tors chosen, together with the third arbitrator to be chosen 
according to the provisions of said Act, shall hear the evi- 
dence which may be adduced by the parties illustrating the 
question made upon said allegation; and their award shall 
include as part thereof, what they shall find thetruth in said 
question to be. 

2d. It is alleged by the said Washington, that by the un- 
derstanding and agreement of the parties, that said Francis 
M. took no interest in Richardson & Hartsfield’s effects, ex- 
cept in the stock of merchandise; but that notwithstanding 
this, the effects which belonged properly and of right to said 
firm of Richardson & Hartsfield, and were used by said 
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firm, so that Richardson, Hartsfield & Co. are legally indebt- 
ed to Richardson & Hartsfield; the truth of which is denied 
by the said D, T. and F. M. Richardson ; the arbitrators shall 
hear the evidence, and determine what they find the truth to 
be, their award shall embrace the same. 

3d. The said Washington alleges, that the said Davis T. 
and Francis M., and each of them, have applied to their own 
individual uses, and to the use of the firm of D. T’. & F. M. 
Richardson, large sums of money belonging to Richardson 
& Hartsfield and Richardson, Hartsfield & Co.; and that 
each of them have thus become indebted to said firms of 
Richardson & Hartsfield and Richardson, Hartsfield & Co; 
the truth of which is denied by D. T. & F. M. Richardson; 
the arbitrators shall hear the evidence produced by the par- 
ties, and shall award their opinion as they find the truth to 
be of the question made under this specification. 

The arbitrators shall ascertain from the evidence adduced 
by the parties on the trial, the actings and doings of the par- 
ties in the transactions of the business of the said several 
firms, and shall determine how the balance stands between 
the partners in each of said firms, and shall award such bal- 
ance or balances as they may find in favor of the party whom 
they may think entitled thereto—the object and purpose of 
the parties being to make a full account and settlement be- 
tween said parties, of all and singular the affairs of each and 
all of said firms. 

WASHINGTON HARTSFIELD, [1. s.] 
DAVIS T. RICHARDSON, [1. s.] 
F. M. RICHARDSON, [1 s.] 
Signed and sealed in the presence of 
J. W. STEPHENSON, 
A. WorRgILt. 
Attest to F. M. Richardson’s signature, 


Jim JOHNSON, 
Jno. W. Smitu.” 
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These arbitrators made in substance the following award: 

“ We are of opinion, that Francis M. Richardson, when he 
became a member of the firm of Richardson, Hartsfield & Co. 
purchased no interest in any of the property or effects of the 
firm of Richardson & Hartsfield, except the stock of goods 
and the store-house and lot where the said Richardson & 
Hartsfield carried on business, for which he gave his notes 
to the said Washington and the said Davis T., which notes 
we find to have been collected, and divided equally and prop- 
erly, between the said Washington and Davis T.” 

“ We are further of the opinion, that effects which belong- 
ed properly and of right to the firm of Richardson & Harts- 
field, were carried into the business of the firm of Richardson, 
Hartsfield & Co.; but what specific effects and to what amount, 
the proofs do not disclose. We cannot, therefore, find any 
amount in which the firm of Richardson, Hartsfield & Co. 
is indebted to the firm of Richardson & Hartsfield. We are 
further of the opinion, that shortly after the said Washington 
dissolved his connection with the firm of Richardson, Harts- 
field & Co., the whole of the assets and effects which were 
then of the firm of Richardson, Hartsfield & Co., went into 
the hands of D. T. & F. M. Richardson, and that the said Da- 
vis T, and Francis M. are properly chargeable therewith.” 

“We find and award, that Washington Hartsfield recover 
of Davis T. Richardson and Francis M. Richardson, the sum 
of. three hundred and forty-seven dollars and thirty-eight 
cents, his share of the assets and effects of Richardson, Harts- 
field & Co. which went, as aforesaid, into their hands, and 
which they have failed to account for. - The above award 
closes up the respective accounts of all the parties on the 
books of said firm of Richardson, Hartsfield & Co.” 

“We further find and award, that Washington Hartsfield 
do recover of Davis T. Richardson and Francis M. Richard- 
son, the sum of nineteen hundred and sixty-nine dollars and 
twenty-two cents, his proportion of the assets which went, as 
aforesaid, into the hands of the said Davis T. and Francis M. 
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Richardson, which are unaccounted for, belonging to the said 
firm of Richardson & Hartsfield. This award closes up and 
fully settles all the accounts of the parties on the books of the 
said firm of Richardson & Hartsfield. The outstanding in- 
debtedness ofeach of said firms shall be setiled by the mem- 
bers of the respective firms.” 

“The assets ofeach of said firms now on hand, (except 
the accounts of the partners hereinbefore settled and disposed 
of,) shall be equally divided under the direction of the Judge 
of the Superior Court of said county of Upson,” 

“ We further award, by agreement entered on said submis- 
sion, the sum of six hundred and thirty-five doliars, to be 
paid in equal parts by the parties in controversy, to the arbi- 
trators, for their compensation in this case. And further, 
that the costs of this cause be paid equally by the parties. 
June 16, 1858. 

(Signed) JAMES M. SMITH, [1. s.] 
WM. G. HORSLY, [1. s.] 
EDMUND A. SPIVEY, [1. s.]” 


To entering this award on the minutes, and making it the 
judgment of the Court, the Richardsons objected, and ex- 
cepted on the following grounds: 

lst. Because the same is no award. 

2d. Because the same is no award of the matters that were 
referred to the arbitrament and decision of the arbitrators. 

3d. Because said award fails to find or decide whether 
Davis T. Richardson is or is not indebted to Hartsfield upon 
account had between them of the affairs of the firm of Rich- 
ardson & Hartsfield. 

4th. Because said award fails to ascertain and determine 
and award how the balance stands between Hartsfield and 
Davis T. Richardson, as also between Hartsfield and Davis 
T. and Francis M. Richardson, in each of said firms. 

5th. Because said award fails toascertain and declare what 
the assets of each of said firms, on hand, are, as also in whose 
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hands said assets are, and makes no division of the same, 
and is not final nor certain, and requires the further action of 
this Court to settle and determine the matters in dispute 
which were referred to the arbitrators. 

6th. Because the proceedings of the arbitrators were not 
in conformity with the Act of 1856, in this, that said_arbitra- 
tors, without adjournment from day to day, and without ad- 
journment to a particular day, after the evidence was closed, 
failed to proceed, but suspended action for the space of six 
weeks, and did not make up and sign the same until the ex- 
piration of that term, and said arbitrators thereby lost juris- 
diction of the matters submitted to them, 

7th. Because the present Term of the Superior Court is 
not the next Superior Court of the county of Upson, after 
said award was made. 

The Court overruled the objection and exceptions to said 
award, and ordered the same to be entered on the minutes of 
the Court, and made the judgment thereof; and counsel for 
the Richardsons excepted. 


O. C. Greson, for plaintiffs in error, 
J. W. Green, contra. 


By the Court.—Lumrxin J. delivering the opinion. 


We have examined carefully the exceptions filed to the 
award in this case, and concur with the Court below, that 
they are not sufficient to prevent the award being made the 
judgment of the Court. 

[1.] As to the first exception, the arbitratcrs expressly de- 
clare, that the amount of $1,900 found against the two Rich- 
ardsons, on account of the assets of the first firm of Richard- 
son & Hartsfield, closes up and settles the accounts of the 
partners on the books of said concern. 

[2.] The second exception, we think, is not well taken in 
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point of fact. The submission did not require the arbitrators 
to find what amount of assets belonging to each firm were 
on hand, and in whose hands they were, and to divide the 
same, but to settle the indebtedness of the several parties 
growing out of the business of the several firms. And that 
they have done. But they do award that all the assets on 
hand shall be equally divided, under the direction of the 
Court. And why cannot this part of the award be made the 
judgment of the Court, and persons appointed to make the 
division, provided the parties fail or refuse to make it them- 
selves? 

[3.] As to the exception taken to the unauthorized adjourn- 
ment by the arbitrators themselves, before the award was 
made, it is not sustained by the record. But concede that it 
was; the award was made, and the arbitrators merely de- 
layed to sign it, for the reason set forth in the record. Be- 
sides, Davis T, Richardson, one of the firm of Davis and Fran-| ; 
cis Richardson, assented to the delay. Moreover, the affir- 
mative declaration in the statute, that the arbitrators may , 
adjourn from day to day, does not exclude necessarily the z 
right to adjourn for a longer time, should the exigencies of 
the case. require it. 























Judgment affirmed. 








Tue East Tennessee & Georcta Rartroap Company, plain- 
tiffin error, vs. ALbertT G, Wuirrt.e, defendant in error. 










If a railroad company hires or charters carsto any one, absolutely, the hirer can- 
not look to the company for damages in case of injury to his property a8 @ 
common carrier. Hisremedy for injuries must be on contract of hire, and 

the implied undertaking of the company, that the hired cars are substantial 

and will be duly carried to their point of destination, &ec., &c. 
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Case, from Whitfield county. Tried before Judge Trivers, 
at October Term, 1858. 


This was an action on the case brought by Albert G. Whit- 
tle, against the East Tennessee & Georgia Railroad Company, 
forthe recovery of damages for a lot of hogs belonging to 
Whittle, which were suffocated and killed in the cars of de- 
fendant, in and upon which they were shipped at Cleaveland, 
Tennessee, to be transported to Dalton, Georgia. 

The defence was, that the ptaintiff chartered from defend- 
ant, the cars in which his hogs were shipped ; that said cars 
were under his control,and he superintended and directed the 
loading of the same, and the hogs were suffocated by plain- 
tiff’s crowding too many into one car, and were thus lost by 
plaintiff ’s own want of care, and not by any misconduct, or 
default on the part of the railroad. 

_ The jury found for the plaintiff five hundred and twenty 
dollars. 

Whereupon, defendant moved fora new trial, upon the 
following grounds: 

Ist. Because the verdict is contrary to law and evidence, 
and strongly and decidedly against the weight of the evi- 
dence. 

2d. Because the Court erred in charging the jury, that the 
chartering the cars by the plaintiff,did not give him the control 
thereof or make him responsible for the consequences of over- 
loading them; that the only effect of his chartering the cars, 
was to give him aright to have his hogs shipped in them, to 
the exclusion of others, and the railroad company was just as 
liable as though there had been no chartering, and the hags 
had simply been delivered for shipment, as in ordinary cases 
of goods; and the control resulting from the chartering, did 
not in the least lessen the company’s liability. 

3d. Because the Court erred in charging the jury, that the 
chartering the cars did not give to plaintiff the right to super- 
intend or contro] this loading, or make him responsible for 
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overloading, and for any injury arising, in consequence 
thereof. That the company was liable for all the conse- 
quences of such overloading, and that it was the duty of the 
road to see to it, that the cars were not overloaded, or too 
many hogs put in them; and if the plaintiff insisted on put- 
ting in too many, it was the duty of the company to prevent 
him, and also, not to allow him to close the doors too closely. 
This whole duty and responsibility were upon the company, 
and not upon the plaintiff. 

4th. Because the Court after charging the general rule as 
requested by defendant’s counsel, that if both parties are 
equally guilty of negligence, or if neither was guilty, then the 
defendant is not liable, added that this principle did not ap- 
ply in this case, because plaintiff had no right to control the 
cars or the loading thereof, but defendant had, and was there- 
fore the only party responsible for the injury. 

5th. Because the Court erred in charging the jury, that the 
contract of chartering did not lessen the liability of the rail- 
road company, and this liability must be determined upon the 
principles which ordinarily govern the liability of common 
carriers. 

6th. Because the Court erred in deciding upon the effect of 
the testimony, and in charging the jury, that it was the duty of 
the company not toclose the doors of the cars, but that it ought 
to have slatted up the doors, whether it was the cohtract or not, 
if it was necessary for the safety of the hogs; [defendant’s 
counsel insisting, that what attention was necessary, was a 
question of fact for the jury, and not for the Court. | 

7th. Because the Court refused to charge as requested 
by defendant’s counsel, that if the jury believed from the ev- 
idence, that the plaintiff chartered the cars, that it gave him 
the right to put as many or as few hogs in them as he pleas- 
ed, (provided he did not exceed in weight, what was alluwed 
each car.) 

8th. Because the Court refused to charge as requested by 
defendant’s counsel, that the contract of chartering a car, 
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was a sale of it by defendant to plaintiff for the trip, and that 
defendant was not liable for any injury plaintiff sustained by 
overloading or crowding it with hogs, if plaintiff superintend 
did the loading, or it was done under his direction, 

9th. Because the Court erred in refusing to charge as re- 
quested by defendant’s counsel, that where a party charters a 
particular car, which he sees,and has a knowledge of its 
quality, defendant is only liable for negligence in running 
the car, or for its giving out or other negligence not connected 
with the loading thereof; that being under the control and 
direction of plaintiff. 

10th. Because the Court erred in refusing to charge, as 
requested by defendant’s counsel, that if the plaintiff superin- 
tended the loading, aud had the control thereof, and the in- 
jury occurred by putting too many hogs in the cars and 
shutting the doors too closely,then defendant was not lia- 
ble. 

11th. Because the Court refused to charge, as requested by 
counsel for defendant, that if the jury believed that plaintiff 
was notified by an officer of the road, that he was putting 
too many hogs in, and that, in disregard of such notice, he 
put in too many, and thereby caused the injury, defendant 
is not liable. 

12th. Because the Court erred in rejecting the testimony 
offered forthe purpose of showing what was meant by a 
contract of chartering a car, the Court holding that it would 
determine the rights and liabilities of the parties under the 
contract as proved, 

13th. Because the Court erred in charging the jury, that 
the measure of the damages in this case was the value of the 
hogs, at the time and place, when and where shipped, together 
with the loss occasioned by reason of plaintiff ’s detention and 
expense incurred on account thereof. 

14th. Because the Court erred in charging the jury, that 
although the plaintiff chartered box cars, and saw them be- 
fore he chartered them, and knew their character, still it was 
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the duty of the railroad company so to have prepared them, 
as to ship the hogs safely, and if plaintiff was about to put 
in too many hogs, it was the duty of defendant to prevent it, 
and either to have refused to carry the hogs, or compelled 
him te charter another car. 

The Court, after agreement, refused the motion for a new 
trial, and counsel for defendant excepted. 










D. A. Warxer, for plaintiff in error. 


C. D. McCurcuty, contra. 






By the Court.—McDonaxp J. delivering the opinion. 










The plaintiff in error was sued as a common carrier in the 
Court below, and the proof established the fact, that the de- 
fendant in error chartered of the said plaintiff, two box cars 
for the transportation of hogs frem Cleaveland, in Tennessee, 
to Dalton, in Georgia. The hogs were put on board thecars 
at Cleaveland, were shut up, and many of them suffocated 
on that night, before the train of cars was put in motion on 
its trip. 
The principal question arising upon the pleadings and ev- 
idence, and the rulings and decisions in this case, is whether 
the plaintiff in error is liable for damages as a common car- 
rier. 
A railroad company, from the nature of its occupation is 
a common carrier, unless there is something in its charter to : 
relieve it from the heavy responsibilities of thatcharacter. Itis 
conceded that ihere is nothing in the charter of the plaintiff 
in error to restrict or limit its liability in that respect. But 
because it is a common carrier, and has an exclusive right 
of transportation of passengers and freights over its road, in 
its own cars, and by means of its own motive power, does 
that deprive it of the right to charter or hire an entire train, 
or any part of it, to anether company or an individual? If 
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it “does not, and it charters the whole, or a part of its rain, « so 
as to give up the possession of the part chartered to the char- 
terer, is the company liable, as a@ common carrier, for dam- 
age or injury to property putinto the chartered cars ? 

A ship may be chartered in whole or in part to another. 
Story’s Ed. of Abbot on Shipping, 210, top page. Whether the 
owner or charterer is liable asa carrier for the damage, depends 
on the terms and construction of the charter party, &c. That 
depends entirely on, whether the owner of the vessel or the 
charterer has possession of the merchandise or commodity to 
be transported. There must be a trust and confidence in the 
owner, manifested by the delivery into his possession of the 
article to be transported, before he can be charged as: a com- 
mon carrier. In the case of the East India Company vs. 
Pullen, where the defendant was sued asa common lighter- 
man on the Thames, it was the usage of the company to 
place an officer, called a guardian, in the lighter; the Court 
held, that “it altered it from the common case, there being 
no trust in the defendant, and the goods were not to be con- 
sidered as ever having been in his possession, but in the posses- 
sion of the company’s servant, who had hired the lighter to 
use himself” 1 Strange’s Rep., 690. In most of the cases 
which have arisen under charter parties in England, the 
principal question arising under the construction of the con- 
tract has been, “ whether there was an entire letting or parting 
with the ship for given purposes, so that, during that time the 
owner had no efficient control, but the charterer had the full 
disposition of the ship.” PaahJ., inthe case of Christie vs: 
Lewis, 6 Com. L.-Rep., 186. If there was an entire letting or 
parting with the ship, the charterer became the owner for the 
time, and the ship was delivered to him, and not the freight 
to the owner. If the ship is chartered or hired in a manner 


———————————— 


that. the charterer shall retain the possession of his own mer- 





chandise or articles for _transportion, the owner of the ship 
can have no lien thereon for the freight « or th e payment of 
the sum stipulated for the use of the ship, for there can be 


—— 
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no lien where there is_no possession, When the owner of 
the ship has neither the possesson of the articles to be trans- 
ported, nor alien for freight, as to them, he cannot bea 
common carrier. [but it is said, there is a difference between 
the chattering or hiring of a ship, and of a railroad car; that 
the charterer of a ship may sail where he pleases on the seas, 
and theye are no exclusive rights and privileges to limit his 
power or control his movements, but in respect to the char- 
terer or hirer of a railroad car, it is not so. Grant it, that 
there is a difference; that does not restrict the right of the 
parties to make a contract, and if it be a contract which vio- 
lates no principle or policy of the law, it will surely bind the 
parties to it; and if the parties make a contract, and it be in 
relation to a new condition of things, it must be construed by 
known and established principles, applied to such new state 
of things. A railroad train is made up of separate cars, 
cars capable of being let or hired separately, but all 
are necessarily obliged to pass over the same route, and to 
be drawn by the same power. The power which moves it 
from place to place is owned by the proprietors of the road, 
unless the whole train with the power and employees be let, 
and then the ownership is temporarily changed. If the 
whole train, including motive power, or a part of a train be 
absolutely chartered or hired to another for a particular trip, 
or from one place to another, without further stipulation ex- 
pressed, and the possession is delivered, that other becomes the 
owner for the time, and has the right to control the freighting 
and loading of the chartered or hired cars. There is always 
and must be in such contracts, certain implied undertakings 
by both parties; on the part of the hirer, that he will not 
overload the car, or freight it in a manner to injure it, &; on 
the part of the owners, that’the car is in good condition, and 
substantial; that it will be carried safely, and in the usual 
time, to the point of its destination ; that, if laden with stock, 
time and opportunity will be afforded to give them proper at- 
tention, &c., &c. For a breach of any of these implied engage- 
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ments, the injured party would undoubtedly have a . remedy 
to recover damages from the other for the injury sustained. 
Hamlock vs. Giddes, 10th East. Rep., 555. 

But it is insisted in this case that the possession of the 
hogs was delivered to the plaintiffs in error, because they re- 
tained the management of the train, that their employees 
controlled it, and that they are liable as common carriers, 
What we have already said, might perhaps, be sufficient to 
this point, but we will refer to thedissenting opinion of Dallas 
C. J.,in the case of Christie vs. Lewis already cited, and to 
the authorities there referred to, in support of the proposition 
that “a ship may be let with a stipulation, that she may con- 
tinue to be navigated in all respects as before, and the servi- 
ces of the master, and the crew may be let together with the 
ship;” 6th Com. L. Rep., 184. There is nothing in the de- 
cision to controvert this proposition. If it may be done in 
the case of a ship, it may be done in the case of the railroad 
car. 

One of the witnesses in this case testified, that the defendant 
in error chartered the cars, another, that he hired them without 
further agreement, except thatthe agent of whom he hired them 
promised or agreed to have the doors slatted, so as to admit 
the free circulation of air as far as it was practicable in a box- 
car. The defendant superintended the loading of the cars, 
and determined to have all his hogs pnt in two cars, which 
he had been cautioned against as dangerous. The agent of 
the road did not control him, or attempt to control him in 
that, and he had the perfect right to do it if he had hired the 
car. But it is said that the car doors were not slatted agree- 
able to the agent’s undertaking. That is true, and if the 
damuge tothe hogs was attributable to that omission, the 
plaintiff in error is liable to damages for a breach of that 
contract, It was urged thatthe defendant in error was pres- 
sent and witnessed the manner in which the hogs were put 
in, and the cars secured, and acquiesced. There is no evi- 
dence that the agent was ever released from his undertaking. 
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It is in evidence that all the agents of the road were aware that 
the hogs were in danger of suffocation in such close con- 
finement, and it was certainly the duty of the agent, under 
his agreement, to slat the doors before the heat and suffoca- 
tion of the hogs, There is no evidence that the defendant 
in error had waived it, or that his consent to securing the 
doors, in the manner they were closed, was any thing more . 
than an expedient to prevent the escape of the hogs, until 
the slatting would be done. 4 

The defendant in the Court below read as evidence to the 
jury, parts of the freight list, for what object is not very ap- 
parent, if there was an express contract for the hire or char- 
ter of the cars independent of the statements in the freight 
list, restricting the company’s liability for the transportion of 
stock, &c., and fixing the price of freight by the car load. If 
it was offered as evidence of the contract, and there was no 
contract of charter or hire, other than what was to be infer- 
red from the notice and the delivery of the hogs on the ears, 
I am of opinion, that such a notice does not make a contract. 

In delivering the opinion of the Court in the case of the 
Central Railroad and Banking Company, vs. Hines, Perkins 
& Co., 19 Ga., 210, speaking of the doctrine of notice and 
special acceptance by a common carrier, I remarked, that 
“a party to a contratt cannot of his own will, change the 
law of that contract, nor can a man by giving notice abro- 
gate the law or change a rule of law, which attaches to the 
business, in which he is engaged, a peculiar liability. But we 
are not to be understood to say, that he may not make a con- 
tract, when hemakes it on equal terms with those with whom 
he deals, to mitigate the hardships of a legal rule, which ex- 
poses him to apparently unreasonable liabilities, when that 
contract is not forbidden by any principle of the statute or 
common law.” If there was evidence submitted to the jury 
to prove both propositions, viz: Ist. that there was an express 
contract of charter or hire of the two cars on which the hogs 
were put, by the terins or construction of which the plain- 
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tiff, in error divested themselves of the liabilities incident to 
the business of a common carrier; and 2d. that if there was 
no such express contract, yet the plaintiff in error had res- 
tricted their liability in that respect, in their published 
bills of freight, by which they insisted, the defendant in er- 
or was bound, the Court ought to have charged the jury amd 
submitted to them the law in both aspecis of the case. 

The presiding judge did present his view of the law on the 
first of the above points to the jury very fully, but from what 
we have said, it will be seen that in our iudgment he com- 
mitted error in his said charges as it is represented in the sec- 
ond, third, fourth, fifth, sixth and fourteenth grounds taken in 
the motion for a new trial. We think also, that the requests 
made of the Court below in writing, to charge the jury as set 
forth in the seventh, eighth and eleventh grounds, in the 
motion for a new trial, ought to have been given. It must 
be understood that we speak of such an unqualified charter- 
ing or hiring as the evidence in this case, in one aspect of it, 
presents; for the charge, and the requests to charge, must be 
understood in reference to the proof in the case. It will be 
understood, that if there was no contract of charter or hire 
other than what is to be inferred from the published rates and 
rules of transportation as given in evidence by the plaintiff 
in error, then the plaintiff in error is liable as a common 
carrier ; but we must construe the charge and the requests to 
charge by the proofs as exhibited in the record, and two or 
three of the witnesses prove that there was a chartering or 
hiring of the cars. 


Judgment reversed. 
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Joun Dor, ex dem., AMBRosE K. BLackweLL; and REvuBEN 
F, Dante, plaintiffs in error, vs. Ricnarp Ros, casual 
ejector and Nancy Bren, tenant in possession, defen- 

dant in error. 







When the matter in issue is, whether or not the defendant was served, the 

jury are authorized to infer that he was not, from the fact that no attempt 
was made to enforce the judgment, for some fifteen or twenty years after 
it was rendered; and the defendant continuing all that time in the adverse 
possession of the premises. 












Ejectment, from Cherokee county. Tried before Judge 
Hammonp, at September Term, 1858. 










This was an action of ejectment by plaintiff in error, 
against the defendant in error, for the recovery of lot of land 
No. 114, in the fourteenth district, and second section of ¥ 
Cherokee county, containing one hundred and sixty acres. 
The facts of this case, and the questions considered and 
decided, will fully appear from the following bill of excep- 
tions, and the opinion pronounced by the Supreme Court: 








GroreiaA, CHEROKEE CounTy. 


Be it remembered, that on the ninth day of September, 
1858, during the regular Term of the Superior Court of said 
county, his Honor Dennis F. Hammond, one of the Judges 
of the Superior Courts of said State, presiding, the cause of 
John Doe, on the several demises of Ambrose K. Blackwell, 
and Reuben F. Daniel, plaintiff, vs. Richard Roe, casual 
ejector, and Nancy Bird, tenant in possession, defendants, 
then and there pending on the appeal, on the law side of 
said Court, being an action of ejectment, came on to be 
heard, and the parties having announced themselves ready, 
and a jury being regularly impannelled to try said cause, 
plaintiff offered in evidence the following testimony, to-wit: 

An original grant from the State of Georgia, to Ambrose 
K. Blackwell, one of the lessors of the plaintiff, for the pre- 
VOL, XXVIL—35. 
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mises in dispute, dated 6th January, 1853, copy of which 
is as follows : 

“STaTe or GEORGIA. 

By His Excellency, Howell Cobb, Governor and com- 
mander-in-chief of the army and navy of this State, and of 
the militia thereof: 

To all to whom these presents shall come, greeting: 

Know ye, that in pursuance of an Act of the General As- 
sembly, approved January 22d, 1852, to limit the time for 
taking out grants to the State’s half and informer’s half of 
any lot of land fraudulently drawn, in any of the land and 
gold lotteries of this State, and to provide for the granting 
of the same after the expiration of said time, I have given 
and granted, and by these presents, in the name and behalf 
of this State, do give and grant unto Ambrose K. Blackwell, 
of the county of Cherokee, his heirs and assigns forever, all 
that tract or parcel of land containing one hundred and 
sixty (160) acres, situate lying and being in the fourteenth 
district of second section Cherokee county, in the said State, 
it being the State’s and informer’s half of lot number one 
hundred and fourteen (114) of said district, section and 
county, having such shape, form and marks as appear by a 
plat of the same hereunto annexed ; to have and to hold the 
said tract or parcel of land, together with all and singular 
the rights, members and appurtenances thereof, whatsoever, 
unto the said Ambrose K. Blackwell, his heirs and assigns 
to his and their vuwn proper use, benefit and behoof, forever 
in fee simple. 

Given under my hand, and the great seal of the State, 
this thirteenth day of January, in the year of our Lord one 
thousand eight hundred and fifty-three, and of the inde- 
pendence of the United States of America the seventy- 
seventh. HOWELL COBB, [seat]. 

Signed by His Excellency, the Governor, this 13th day of 


January, 1853. 
W. W. Paine, Secretary Executive Department.” 
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Which original grant, with the plat annexed thereto, was. 
read in evidence without objection. 

Plaintiff also proved by Hammett, that Nancy Bird was 
in possession of the premises in dispute, at the time suit 
was commenced, and at the time the process was served on 
her in said case, and that the lot of land sued for, was situ- 
ate in said county of Cherokee. 

Plaintiff also offered in evidence, the following testimony, 
to-wit: An acknowledgment on the writ in said case in 
the following words and figures, to-wit: “I acknowledge 
due and legal service of this declaration, waiving a copy 
and service by the Sheriff, also waiving copy process, and 
admit and acknowledge possession of premises and Jand 
sued for in this declaration, this 13th of. July, 1853; that is, 
that Nancy Bird was, and is in possession of the land only. 

D. H. BIRD, attorney for 
NANCY BIRD.” 
Which acknowledgment and admission was read in evi- 
dence without objection. 

The plaintiff then rested his case. 

The defendant, Nancy Bird, then offered in evidence, the 
following testimony, to-wit: An original grant from the 
State of Georgia to Nancy Holland, widow, for the premises 
in dispute, dated twenty-fifth day of February, 1834. 

A deed from Nancy Holland to John Wagoner, for the 
premises in dispute, dated the twenty-fourth day of Decem- 
ber, 1835, with proof of its due execution. 

A deed duly executed and registered, from Jonn J. Cook, 
Andrew Wagnon, John Wagnon, Jr., Peter Wagnon, and 
John Wagnon, Sr., to John G, Bird, for the premises in dis- 
pute, dated fourth day of July, 1845; deed duly executed and 
registered, from John Wagnon, Sr., to Andrew Wagnon, for 
“all that tract.of land situate lying and being’ the south of 
lot” of land the premises in dispute, “ marked by a conditional 
line from east to west, through said lot,” dated 6th Decem- 
ber, 1843. 
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A deed duly executed and recorded from John Wag- 
non, Sr., to John J. Cook,'Jr., for that portion of the premises in 
dispute, “ being the north side of said lot, marked bya con- 
ditional line *from,east to west, through said lot;” said deed 
dated’the sixth day of December, 1843. 

All of which deeds and grant were read in evidence 
without objection; said defendant having proven by said 
Hammett, the witness aforesaid, that Nancy Bird, the ten- 
ant, !was'the wife, and now widow, of John G. Bird, and re- 
mained in possession of said lot of land, as such, after the 
death of the said John {G. Bird. Said Nancy Bird also 
proved , by one Elijah{Hillhouse, a witness, that John Wag- 
oner and John £Wagnon, mentioned in said deeds were one 
and the same person. 

The defendant then rested her case. 

Plaintiff then offered?in evidence, the following testimony, 
from the minutes of the: _Superior:Court of September Term, 
1836, to-wit: 


“ The Governor,’on the information of) Scire facias on lot 
- eM ne No, 114, 14th dis- 
, JouN, ,Wacconen,y vs. Nancy |] Hotranp. { trict, 2d section. 
“We the jury” (here follow the names,) “ find the return 
fraudulent, 12th; September, 1836. 
GEORGE M. TAYLOR, Foreman.” 
Which was read§from the minutes without objection. 
Plaintiff also offered in‘,evidence, the affidavit and bond 
of the informer, and the¥scire facias issued thereon, to con- 
demn, as fraudulent, the return and draw of said lot, by said 
Nancy Holland. 
The following entries were on the back of the scire facias 
and bond, which plaintiff offered in evidence, to-wit: 
“OrFicE or THE CLERK or THE SupERIOR Court, 
of Cherokee County Georgia. \ 
I, William Grisham, Clerk of the Superior Court, of the 
county aforesaid, do hereby certify, that John Waggoner, 
the informant, has made and deposited in this office, an oath 
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in writing, that in making this information he has no com- 
bination or understanding directly or indirectly, with the 
drawer or any other person as the friend of, or on the part of 
the drawer, and it also duly appears that he has given bond 
and security in the sum of two hundred dollars, to the Justices 
of the Inferior Court of this county, conditioned to indemni- 
fy the individual drawer of the within mentioned tract of 
land, and for all damages she may sustain, provided the said 
land is not condemned as fraudulent. The said affidavit and 
foregoing scire facias filed in this office the 27th day of 


January, 1835. 
WILLIAM GRISHAM, Clerk. 


. 
We the jury find the return fraudulent, this 12th Septem- 


ber, 1836. 
GEORGE M. TAYLOR, Foreman.” 


“ Substituted in lieu of the original, lost after being served.’ 
“Whereupon, it is considered by the Court, that the re- 
turn be fraudulent, the draw of said lot be void, and that 
the grant issued upon said return be set aside, and that the in- 
former recover of the defendantthesum of dollars and 
cents for his costs in this suit laid out and expended, and 
the defendantin mercy, &c. This 14th September, 1836. 
WILLIAM DANIEL, Plaintiff’s Att’y.” 
To which affidavit, bond and scire facias, with the said en- 
tries thereon being admitted in evidence, counsel for the de- 
fendant objected, on the ground that said scire fucias was 
not an original, but a copy scire fucias,and that it did 
not appear that there was any order of the Court establish- 
ing said copy scire facias, in lieu of the lost original, and 
because it did not appear that the defendant had ever been 
serve] with said scire faucias. The Court sustained the 
objection, and ruled out the testimony, and counsel for plain- 


(iff excepted. 
The plaintiff then proposed to read in evidence, the record 
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of said bond, affidavit and scire ‘facias, and ‘the said entries 
thereon, to which defendant’s counsel objected on the same 
grounds as above. The Court sustained the objection, and 
ruled out the testimony, and plaintifi’s counsel excepted. 

The plaintiff then proposed to prove by William Grisham, 
that he was Clerk of the Superior Court of Cherokee coun- 
ty, at the time that said scire facias was tried, and that the 
entry on said copy scire facias of “substituted in lieu of 
the original, lost after being served,’ was made in the pres- 
ence of, and by the consent of the Court, and was considered 
the order of the Court, and that the case proceeded to trial 
regularly, though he could not recollect, at this late day, all 
that was done, nor could he recollect any special decision of 
the Judge establishing said copy scire facias, but that the 
entry aforesaid, was regarded as having the sanction and 
approval of the Court,and that the practice in that day was 
very loose, 

To this testimony, defendant’s connsel_ objected, on the 
ground, that the action and order of the Court could not 
be proven in that way, but that the minutes must show 
what the Court did. The Court sustained the objection, and 
ruled out the testimony, and counsel for plaintiff excepted. 
The plaintiff then proposed to prove the facts aforesaid by 
the Clerk, and also to prove by the answers of Robert Mitch- 
ell, to interrogatories taken in the cause that he had seen 
“the original of the said copy scirefacias several times, 
and examined it carefully and particularly in the year 1835, 
and perhaps in the year 1836 also, and that his best recol- 
lection is, that he left said original scire facias in his 
office at Gainesville, which office was burned up with said 
original scire facias, if left there, and that said original 
scire fucias was served on Nancy Holland, or at least had 
an entry of service on the same, made either by Abraham 
Chastain, or Jacob Ebberhart, one of whom was Sheriff and 
the other Deputy Sheriff of Hall county at thetime. His 
best recollection is, that the entry of service was signed by 
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Ebberhart, and that his means of knowing the facts are de- 
rived from having been at one time interested in the case, 
of but now has no interest in it”? And upon the basis 
this testimony the plaintiff moved to enter the order estab- 
lishing said copy scire facias on the minutes nune pro 
tunc, which motion was overruled by the Court, and the tes- 
timony repelled, and counsel for plaintiff excepted. 

The plaintiff then offered in evidence, an Act of the Gen- 
eral Assembly of the State of Georgia, assented to the 31st 
of December, 1838, the first section of which is as fol- 
lows, to-wit: 

“Be it enacted, by the General Assembly, and House of 
Representatives, of the State of Georgia, in General Assem- 
bly met, and itis hereby enacted by the authority of the 
same, That the Sheriff of Cherokee county be required to 
give notice in one of the public Gazettes of this State thir- 
ty days, that he will sell at public outcry, on a given day, 
before the Court-house door, in the town of Canton, Chero- 
kee county, lot of land number one hundred and twenty- 
two, in the 14th district of the second section, which was 
drawn by W. A. Crumbie, and relinquished by him to the 
State, and also the State’s interest in lot number one hun- 
dred and fourteen, in the fourteenth district of the second 
section, which was drawn by one Nancy Holland, and which 
has been condemned as a fradulent draw, and when so sold 
by said Sheriff he shall pay the proceeds arising from the sale 
of said land after deducting two per cent. for selling, and the 
advertisement, to the Treasurer of said county of Cherokee, 
and it shall become a part of the county fund,” which Act 
was read in evidence, without objection. 

The cause being closed, counsel for the plaintiff requested 
the Court to charge the jury, that after the expiration of 
twenty years from its date, the judgment of a Court of 
competent jurisdiction is conclusively presumed to have 
been properly rendered, and upon the evidence required by 
law, although the record did not show every progressive 
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step and requisite of the judgment, and that in this case, if 
the minutes of the Court showed a verdict condemning the 
land in dispute as having been fraudulently drawn by Nancy 
Holland, the jury might presume that that verdict, especial- 
ly after the lapse of twenty years, was rendered upon proper 
and sufficient notice to the defendant, and upon proper 
pleadings, and upon competent and sufficient evidence. 
The Court refused to charge, as requested, but on the con- 
trary charged the jury, that the record must affirmatively 
show that Nancy Holland was served with the scire facias 
before they could find her draw of the land a fraudulent 
draw ; to which charge and refusal to charge, plaintiff’s 
counsel excepted. 

Counsel for the plaintiff also requested the Court to charge 
the jury, that an Act of the Legislature constitutionally pass- 
ed and approved, was prima facie evidence of the facts re- 
cited in it, and thatif the Act of the Legislature read in 
evidence in this case, recited asa fact that the land in dis- 
pute was drawn by Nancy Holland, and afterwards was con- 
demned as a fraudulent draw, in the absence of all oppos- 
ing proof to the contrary, such recitation was evidence of 
the fact recited. The Court refused to charge, as requested, 
but charged the jury, that the recitations of fact in said 
statute, were not sufficient to authorize the jury to determine 
the draw of Nancy Holland a fraudulent draw, even in the 
absence of all proof to the contrary. To which charge, and 
refusal to charge, counsel for plaintiff excepted. 

The jury returned a verdict for the defendant, whereupon 
counsel for plaintiff, on this the 6th day of October, in the 
year aforesaid, being within thirty days from the adjourn- 
ment of the said;Court in which said cause was tried, ten- 
ders his bill of exceptions, and says: 

Ist. That the Court erred in rejecting and ruling out the 
original affidavit, bond and scire fucias, with the entries 
thereon. 

2d. That the Court erred in rejecting and ruling out as 








e 
ATLANTA, MARCH TERM, 1859. 553 


Blackwell et al. ys. Bird. 



















evidence, the record of said bond, affidavit and scire facias, 
with the entries thereon. 

3d. That the Court erred in rejecting and ruling out the 
evidence of William Grisham, the Clerk of said Court, at 
the time said scire facias was tried. 

4th. That the Court erred in rejecting and ruling out the 
depositions of Robert Mitchell. 

5th. That the Court erred in refusing to allow plaintiff’s 
counsel to enter nunc pro tunc on the minutes, the order 
establishing the copy scire /facias in lieu of the lost original 
in said case. ‘ 

6th. That the Court erred in refusing to charge the jury, 
as requested, respecting the legal presumptions in favor of 
judgments after the lapse of twenty years. 

7th. That the Court erred in charging the jury, that the 
record must show affirmatively that Nancy Holland was 
served with a copy of the original scire facias, before they 
could find her draw of the land a fraudulent draw. 

8th. That the Court erred in refusing to charge the jury, 
as requested, respecting the Acts of the Legislature, and 
the recitations therein, when constitutionally passed. 

9th. That the Court erred in charging the jury, that the 
recitation of facts in the Act of 1838, which had been read 
in evidence on the trial of said case, was not sufficient to autho- 
rize the jury to determine the draw of Nancy Holland a 
fraudulent draw, even in the absence of all proof to the 
contrary. 

10th. That the Court erred in the whole proceedings. 
And as the facts aforesaid do not appear of record, the plain- 
tiff by his counsel, prays that this, his bill of exceptions, 
may be signed and certified as required by the statute in 
such case made and provided. 
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By the Court—Lwvm»rxtn J. delivering the opinion. 


The whole of the testimony offered by the plaintiff in re- 
buttal, and rejected by the Court, should have been admitted. 
The recitals in the Act of the Legislature, are certainly en- 
titled to some consideration; still, the testimony of Robert 
Mitchell, is the only direct proof to the fact of the service of 
the scire facias, all else is but inference and presumption ; 
and Mr. Mitchell, after such a lapse of time, deposes more 
perhaps, from his knowledge as an attorney, as to what ought 
to have been done, than any distinct recollection, as to what 
was actually done. 

On the other hand, Nancy Bird, and those under whom 
she claims, and who derive title from the drawer of the land, 
have never been out of possession; that possession, notwith- 
standing the verdict of the jury in 1836, declaring the draw 
fraudulent, and the Act of the General Assembly in 1838, 
ordering a sale of the land, was never disturbed until 1853; 
in other words, no attempt was made to execute the judg- 
ment of the Court, until sixteen years after it was rendered ; 
and during all this time the occupation of the land, by the 
adverse claimant, was acquiesced in. 

In weighing, then, the testimony in favor of the plaintiff, 
which was offered to perfect this record, the jury are at lib- 
erty to look to the length of the defendant’s possession, since 
the proceedings were had under the scire factas; and the 
failure to enforce the judgment, as circumstances from 
which they have a right to infer, that Nancy Holland 
never was served with the scire facias, and without service, 
the judgment of condemnation is a nullity. 

The nune pro tunc order, substituting the copy scire 
Jfacias for the original, would not strengthen the plaintiff’s 
case, because there is no entry of service upon it by the 
Sheriff The copy from the record is sufficient for all that 
it proves; under the nunc pro tunc order it could establish 
nothing more. 
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As it respects the requests to charge, and the charges as 
given, we would say: that while the jury might infer from 
the verdict, that the pleadings were regular, it is not con- 
clusive by any means, of the fact, even after the lapse of 
twenty years. Stfll we are not prepared to sustain the Court 
in ruling that service could be proven only by record evi- 
dence. 

Finally, we concur with the Court, that the recitalsin the 
Act of 1838, were not conclusive, unless rebutted, that 
Nancy Holland was served; and for the very obvious reason 
that the fact that she was served, the very thing in dispute 
is not recited or assumed to be true in the Act, Neverthe- 
less, we repeat, the Act is worth something, because it is 
based upon the general assumption, that the lot of land 
was regularly and legally condemned as having been frau- 
dulently drawn. 


Judgment reversed. 





Joun Dor, ex dem., Jerrerson Jonnson and Wire, plaintiff 
in error, vs. Ricnarp Rog, cas, ejector, and Aveustus R- 
Warrient and Jonn H. Waker, tenants in possession, de- 
fendants in error. 


[1.] The Superior Court may direct an order, passed in 1834, toappoint a guar- 
dian ad litem for an infant, and which was not put on the minutes at the time 
to be entered thereon now for then. 

[2.] Evidence tending to prove that a judgment rendered against an infant, 
which judgment was offered and received in evidence, was null and void for 
the want of service, and for the want of a proper representative, and for oth- 
er reasons, is admissible. 

[3.] If parties to writs of seire facias to avoid grants for lands alleged to have 
been fraudulently drawn, were not entitled in strict law, to appeal from ver- 
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dicts rendered against them, we will not upset the authoritative adjudications 
and practice of the Courts which decided upon the rights. It would mnsettle 
titles to land to too great an extent to hold to the contrary of these adjudi- 
cations now. 


[4] The Court ought not to withdraw from the jury a judgment, because an en- 


try of seryice on the writ on which the judgment was obtained, is not regular. 
@ 


Ejectment, from Cass county. Tried before Judge Trirre, 
at September Term, 1858. 


This was an action of ejectment brought by John Doe, up- 
on the demise of Jefferson Johnson and wife, against Rich- 
ard Roe, casual ejector, and Augustus R. Wright and John 
H. Walker, tenants in possession, for the recovery of lot of 
land No. one hundred and twenty-four, (124,) in the fifth 
district and third section of originally Cherokee, now Cass 
county. 

This lot of land was drawn by Harriett Taff, (now Mrs. 
Johnson,) a minor, and to whom the grant from the State du- 
ly issued, dated 28th January, 1833. 

Afterwards, in 1834, upon the information of James Kirk- 
patrick, that said drawing was fraudulent, scirve facias was 
issued, and the Sheriff returned that he “served defendant, 
Harriett Taff, by serving her guardian, John W. Taff, with a 
copy” thereof. 

Upon the trial, there was a verdict by the petit jury, that 
the return and drawing of said lot was not fraudulent. The 
informer appealed, and the verdict upon the appeal trial was, 
that the return was fraudulent. Upon this verdict judgment 
was entered, adjudging the grant issued to said Harriett to be 
void, and that the same be cancelled, and that said Jot of 
land be partitioned—one-half to the State and the other half 
to the informer. 

Afterwards, by consent of the informer, the Court ordered 
the land to be sold by the Sheriffof Cass county. Upon the 
sale thereof, William Harris became the purchaser,and Wright 
and Walker, the tenants in possession, adduced a regular 
chain of title from Harris Gown to themselves, 
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Harriett Taff intermarried with Jefferson Johnson, and they 
bring this action for-the recovery of this land, drawn as afore- 
said by Mrs. Johnson. 

The case being called for trial, counsel for defendants moved 
to enter on the minutes of the Court, the following order, viz: 


“ James KIrKPATRICK, \ 
vs. Scire Facias, in Cass 
Joun W. Tarr, guardian, !- Superior Court. 


ad litem, of Harriett Taff. 


It appearing to the Court that the entry of “John W. Taff, 
appointed guardian, pendente lite,’ was made by the presi- 
ding Judge at the time-—March Term, 1834—on the bench 
docket, in the above stated case, and it further appearing that 
a similar entry was made on the scire facias—that said en- 
try and order was not placed upon the minutes ofsaid Court, 
at that Term, by the Clerk of said Court, it is on motion, or- 
dered by the Court that said entry be now entered on the 
minutes as of that time, by the Clerk, nune pro tune.” 

Counsel for plaintiffs objected to this order, the objection 
was overruled, and the order granted, and counsel for plain- 
tiffs excepted. 

Plaintiffs then submitted their proof. Offered and read in 
evidence the grant from the State to Harriett Taff, orphan of 
W. B. Taff, for the lot in dispute, dated 28th January, 1833; 
proved that defendants were in possession of the premises; 
that Jefferson Johnson and Harriett Taff intermarried on the 
7th August, 1845, 

Defendants proved that they -had been in possession of the 
lot of land more than seven years before the commencement 
of this suit. 

Defendants further offered in evidence, the records and 
proceedings in the case of James Kirkpatrick, informer, 
against Harriett Taff, in which there was the verdict and 
judgment, finding and condemning the return and drawing 
of said lot fraudulent. 
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Plaintiffs, in reply, proved that Harriett Taff was the daugh- 
ter of William B. Taff, of Houston county, Georgia; that 
William B. Taff resided in Houston county in 1826 or 1827, 
and continued there until his death in 1832; that Harriett 
was born in the year 1829 or 1830; that she was raised and 
lived in Houston county until her marriage with Johnson. 

Plaintiff then proposed to prove: 

1st. That John W. Taff, upon whom the scire facias pur- 
ported to have been served, was never served with the same, 
and had no notice thereof. 

2d. That said John W. Taff never accepted the appoint- 
ment of guardian, ad litem; that he was not at Court when 
the order appointing was made; had no notice of it, and was 
never at Cass Court, and never appeared by attorney or oth- 
erwise, to defend said scire facias, and that the same pro- 
ceeded to final judgment by default. 

3d. That the entry of service on said scire facias was a 
forgery; aud thatthe person by whom said service purports 
to have been made, to-wit: “C. F. Hemmingway, D. Sher- 
iff,’ was not a Deputy Sheriff. 

4th. That the guardian, ad litem, was appointed at the 
instance of James Kirkpatrick, the informer, and that he 
induced the Court to make the appointment of a stranger, 
who was not present, by stating that John W. Taff was the 
guardian in chief of Harriett Taff, and that this statement 
was false. 

5th. That Harriett Taff was born in Houston county, and 
was never out of the State prior to her marriage in 1845. 

Counsel for defendants .objected to the admission of any 
testimony in proof of these facts. The Court sustained the 
objection, and counsel for plaintiffs excepted. 

The testimony being closed, counsel for plaintiffs moved 
to exclude from the consideration of the jury, as evidence, 
the records and proceedings in the scire facias, upon the 
grounds: Ist. Because, under the Act of 1830, authorizing 
that proceeding, no provision is made for an appeal from the 
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verdict of the petit jury, and the verdict of the jury, upon the 
appeal and judgment thereon, in said scire facias, as ap- 
peared by said records, were void and of no force. 

2d. Because, by the Act of 1830, the said Harriett should 
have been served*with a copy of said scire facias, in person, 
or by leaving it at her most notorious place of abode; and 
because said Act provides, that no return made by anorphan 
should be declared fraudulent until the legal guardian shal} 
have been made a party to the scire facias, or other discreet 
person appointed. 

The Court overruled this motion, and counsel for plaintiffs 
excepted. 

Counsel! for plaintiffs requested the Court to charge the ju- 
ry as follows: 

Ist. That by the Act of 1830, in a proceeding by scire fa- 
cias, to condemn fraudulent returns and draws, no appeal is 
allowed ; and if an appeal be taken, the same is void, and the 
jury must find for the plaintiff. 

2d. That by said Act, Harriett Taff, the drawer, and de- 
fendant in scire facias, should have been served personally, 
or by leaving a copy at her notorious place of abode, if she 
resided in the county; and if a minor, then her legal guar- 
dian should have been made a party, or some other discreet 
person appointed by the Court to defend for her. 

3d. That a guardian could not be legally appointed, until 
the minor was served with scire facias,and if John W. Taft 
was appointed guardian, ad litem, before such service, the 
Court had no jurisdiction. 

4th. To constitute a good scire facias, under the Act of 
1830, it should be issued against the tenant in possession of 
the land alleged to be fraudulently drawn, or against the 
drawer, and it must be served upon the person named as de- 
fendant; and this service must be executed before a guardi- 
an, ad litem, can be appointed, where the defendant is a 


minor. 
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Each and all of which charges the Court refused to give, 
and counsel for plaintiffs excepted. 

The jury found for the defendants, and counsel for plain- 
tiff tendered his bill of exceptions, assigning as error the de- 
cisions, orders, rulings, and refusals to charge, above ex- 


cepted to. 


Axi, for plaintiff in error. 


Mityner; Suropsuire; and UnpErwoop, contra. 


By the Court.—McDonatp J. delivering the opinion. 


[1.] The first error assigned in the record, is on the decis- 
ion of the Court directing an order of the Court passed at 
March Term, 1834, appointing John W. Taff guardian, pen- 
dente lite, of Harriett Taff,an infant, in an information filed 
by James Kirkpatrick, to set aside a grant for a tract of land 
to Harriett Taff, alleged to have been fraudulently drawn by 
her, as an orphan. - The Court below was satisfied with the 
evidence before it, that the order was passed by the Court at 
the time specified, and he only directed that to be done, 
which ought to have been done at the time it was passed, 
We see no error in this order or judgment of the Court. 

[2.] After the plaintiffs had closed their case, and the de- 
fendants had submitted their testimony to the jury, the plain- 
tiff offered to prove certain matters in rebuttal of the defend- 
ants’ evidence, which are set forth in the statement of the 
facts of the case. The first fact proposed to be proved was, 
that the guardian, John W. Taff, was never served with the 
scire facias sued out to annul the grant, and had no notice of 
it. That he never accepted the appointment of guardian, ad 
litem ; that he was not at Court when it was made; had no 
notice of it; was never at Cass Court, and never appeared by 
attorney or otherwise to defend the sci fa., and that the same 
proceeded by default. That the service on the scire facias 
was a forgery; that the guardian, ad item, was appointed 
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at the instance of the informer, James Kirkpatrick, and that 
he induced the Court to make the appointment of a stranger 
who was not present, by stating that John W. Taff was the 
legal guardian of Harriett Taff, and that his statement was 
false, and that Harriett Taff was born in Houston county, in 
this State, and was never out of the State until her marriage 
in 1845. The Court refused to admit evidence to any of the 
said points, and the plaintiffs excepted. If all the facts pro- 
posed to be proven are true, the judgment rendered against the 
defendant in that proceeding, was unquestionably a nullity. 
The proceeding to set aside the grant was against an infant, 
and an orphan, and by the law the return made on her be- 
half, could not be declared fraudulent until her legal guar- 
dian had been made a party to the scire facias, or other dis- 
creet person appointed by the Court in which the case was 
tried, to defend the cause for her. The scire facias was issued 
on the 14th day of March, 1834, and was returnable to the 
September Term of the Court thereafter. It issued against 
Harriett Taffalone. It does not purport to have been served 
upon her, but a return of service on John W. Taff, described 
as her guardian, is made on the scire facias. John W. Taft 
was appointed guardian, ad litem, at the instance of the in- 
former, and before the return Term of thecase. He doesnot 
appear to defend the case. There is no appearance. These 
circumstances alone excite very strong suspicions of the fair- 
ness of the proceedings, and are almost sufficient to warrant 
us in saying that the judgment was null. We donotsay so, 
however. But we say that the tendered evidence to prove 
that the service of the scire facias given in evidence was a 
forgery, that the guardian, ad litem, never accepted the trust, 
and that the guardian, ad litem, was appointed at the instance 
of the informer, ought to have been admitted. It was urged 
that the defendants are bona fide purchasers without notice. 
But if the judgment ty which the title is claimed to have 
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passed from the drawer is a nullity, what becomes of the ti- 
tle? There were defects enough patent on the face of the 
proceedings, to awaken the suspicions of a prudent man. 
But the consideration to which a bona fide purchaser is en- 
titled, is not inthis case. No title can be derived under a 
null judgment. It is not the case of a good judgment which 
is subsequently set aside or reversed. But it is the case ofa 
void judgment without a proceeding to annul it, ifthe proof 
offered can be made. That the informer suggested to the 
Court the name of a person to be appointed guardian ad li- 
tem, would not have been objectionable perhaps, if the in- 
fant herself had been served, and notified to suggest a proper 
person, and she had failed or refused. But that is not the 
case. The informer moved the appointment before there 
was a service, and his appointee was served when he was 
not a party. 

[3.] We think there is no error in the refusal of the Court, 
to rule out and withdraw from the jury the record of the scire 
Jfacias, and the proceedings thereon. We will not consider 
whether, in strict law, either party was entitled to an appeal, 
as a matter of right, in such proceeding ; because the Courts 
who were entrusted with the execution of the laws in those 
days, uniformly allowed appeals; and to hold to the contrary 
now, would unsettle titles to property to a vast amount, which 
‘originated and matured under the authoritative judicial con- 
struction of the parties’ rights. 

[4.] There was a service entered on the writ of scire faci- 
as, which was sufficient to authorize the submission of the 
evidence tothe jury, and it was in fact admitted without 
objection. 

The plaintiffs submitted in writing many requests to the 
Court to charge the jury. That in regard to the right of ap- 
peal we have already disposed of. The remaining requests 
are upon matters which might be remedied by proof, and do 
not necessarily avoid the proceedings. The judgment of 
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the Court below must be reversed, however, on the ground 
which we have stated. 







Judgment reversed. 








Francis Irwin, plaintiff in error, vs.) Wairmet L, STer.ine 
and Beruena STERLING, executors, de son tort, defendants 
in error. 






A suit pending against a defendant cannot, on his death, be continued against 
an executor, de son tort. 






Scire facias to make parties, from Troup Superior Court. 
Decision by Judge Buti, at November Term, 1858, 









Francis Irwin, the plaintiff in error, instituted an action of 
assumpsit against William H. Sterling, on two promissory 
notes. Sterling appeared and pleaded the general issue, but 
died before the trial Term. 

This was a scire facius, sued out by plaintiff against Whit- 
mel L. Sterling and Bethena Sterling, to make them parties 
defendants in said action, as executors, de son tort. 

The Court dismissed the scire facias, holding that an exe- 
cutor, de son tort, could not be made a party by scire facias, 
to a suit pending against deceased at the time of his death. 

- To this decision counsel for plaintiff excepts. 













B. H. Hitt, for plaintiff in error. 






B. C. Ferre.., contra. 
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By the Court.—McDonatp J. delivering the opinion. 


It is under the Judiciary Act, that suits are authorized to 
proceed against the representatives of a deceased party, and 
the statute has reference to rightful executors or administra- 
tors, and does not embrace executors, de son tort. By stat- 
ute, executors or administrators are exempt from suit for 
twelve months from the probate of the will of the testator. 
In regard to cases pending, “ when the defendant shall die, 
it shall and may be lawful for the plaintiff to issue a scire 
facias,” “immediately after the expiration of twelve months, 
requiring the executor or administrator to appear and an- 
swer to the cause.” Twelve months are allowed to a rightful 
executor to marshal the entire assets of his testator’s estate. 
This is for the benefit of the estate. No such privilege is 
granted to an executor, de son tort ; for his interference with 
the assets isa wrong for which he is immediately liable in 
an original suit, to the extent of his intermeddling. It is by 
the statute alone that a suit pending against a defendant at 
the time of his death, can be continued against his personal 
representative, and the Act contemplating its continuance 
against rightful executors or administrators only, an exe- 
cutor, de son tort, cannot be made a party 


Judgment affirmed. 





Sotomon Sraxuines, plaintiff in error, vs, Rrtzy J. Jonnson, 
; defendant in error. 


About the time a note fell due, the holder went to the maker, and, after con- 
versing with him about the note, entered into an agreement with him, by 
which, in consideration of a promise, of 8 per cent. of usury, he was to wait 
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with him twelve months on the note. The maker was then able to pay the 
note, and would have paid it, if pressed for its payment. Afterwards, he 
dealt in cotton, and broke. The endorser knew nothing of this agreement. 
Held, That he was discharged. 














Tried before Judge 





Complaint, in Floyd Superior Court. 
Hammonp, February Term, 1859. 






This was action by Solomon. Stallings, endorsee, against 
A. T. Harden maker, and Riley J. Johnson endorser, of a 
promissory note for $1,000, dated 3d June, 1854, and paya- 
ble 25th December, 1855. The note was signed by Harden, 
as maker, and endorsed by Johnson, who was the payee. 

It appeared that about the time the note fell due, Stallings, 
then the holder and endorsee, agreed with Harden, the ma- 
ker, that ifhe would pay him 8 per cent. over and above the 
legal interest, that he would not bring suit on said note for 
twelve months; and Harden gave his note to Stallings for 
the sum of $80 00, for,and on account of said usurious in- 
terest. Johnson, the endorser, had no knowledge of this ar- 
rangement, That at this time Harden was solvent and would 
have paid the note, if Stallings had not agreed to wait; and 
that he has since become insolvent; that the $80 note for 
usury or indulgence was still unpaid. This is the substance 
of the testimony of Harden, who was introduced and sworn 
inthecase. Itfurther appeared that plaintiff resided in North 
Carolina at the time the indulgence was given; that he left 
the State of Georgia immediately after the contract, and did 
not return until the end of the year, and had no agent in 
this State. That the failure of Harden was produced by loss- 
es on cotton, purchased by him in May after the indulgence 
was extended to him. Stallings’ son-in-law living in Floyd 
county, Ga., sometimes acted as his agent. 

Plaintiff’s counsel requested the Court to charge the jury, 
that unless Johnson notified Stallings to sue, he could not avail 
himself of the agreement between Harden and Stallings to 
defeat a recovery in this case. Thatif they believed the 
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agreement was wholly usurious, Johnson was not released as 
endorser; that this defence was not available unless the con- 
tract between Stallings and Harden wasa valid one. That 
an agreement not to sue fora limited time, does not discharge 
the endorser, as such agreement is not binding, and suit may 
nevertheless be commenced at any time, andif Stallings 
might have brought suit at any time, and did not, it was simply 
forbearance ‘o sue, and did not discharge the defendant, as en- 
dorser. Which charge the Court refused to give, but charged 
“that if Stallings entered into an agreement to wait with 
Harden twelve months and did wait,and Harden in the 
meantime became insolvent, and by reason of the delay, the 
endorser was injured, then he was released, and they should 
find for defendant.” 

To which charge and refusal to charge plaintiff excepted. 
The jury found for the plaintiff against Harden, but in favor 
of Johnson, the endorser, and plaintiff assigns as error, the 
charge and refusal to charge above, excepted to. 


F. C. Suorsuire, for plaintiff in error. 


D. R. Mircuett ; and W. Akin, contra. 


By the Court—Bennine J, delivering the opinion. 


The questions in this case may all be reduced to this one, 
was the charge right? The charge was as follows: “ that if 
Stallings entered into an agreement, to wait with Harden 
twelve months, and did wait, and Harden, in the meantime, 
became insolvent, and by reason of the delay, the endorser, 
was injured, then he was released.” 

This charge, of course had reference to the agreement 
shown by the evidence. The agreement shown by the evi- 
dence was, in substance as follows; Stallings, the holder of 
the note, promised Harden, to wait with him twelve months 
for the money due on the note; and Harden promised Stal- 
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lings, to pay him that money, at the end of twelve months, 
and also to pay him eighty dollars of usury. In this agree- 
ment, the promise on the one side, was the consideration for 
the promise on the other. Did this agreement, discharge 
Johnson, the endorser. If it did, it is clear, that the charge 
was right. 

If the agreement was a binding one, it did discharge John- 
son. This all admit. 

Was it a binding one? 


The agreement being one in which, the promise on the 


one side, was the consideration fort he promise on the other, 
was binding if there was, in the promise on the one side, any 
thing of vaiue to the party on the otherside. If the conside- 
ration for a contract, is of any value at all, the consideration 
is sufficient, to support the contract. This is, certainly, true, 
as a general principle. 

Stallings’s promise to Harden, was, to give him twelve 
months within which, to pay the note. Such indulgence 
was, certainly, a thing of value to Harden. There was, then, 
in*Stallings’s promise to Harden, something of value to Har- 
den. Therefore, that promise was a sufficient consideration 
to Harden, for his promise to Stallings. 

Harden’s promise to Stallings, was, to dotwo things at the 
end of twelve months; one to pay Stallings the note; the 
other, to pay him $80, over and above the note. 

Was there any thing of value to Stallings, on the part of 
this promise, by which, Harden engaged to pay him the note 
at the end of twelve months? In other words, is the prom- 
ise of the endorser of a note, to the holder, to pay him the 
note, a thing of any valuetohim? Does it add anything, to 
the promise already existing in the note itself? There cer- 
tainly are cases in which, such a promise is of value, and of 
great value to the holder of the note. One ofthese is the case 
in which, the endorser has been discharged for want of no- 
tice of the dishonor of the note. In that case, such a prom- 
i se of the endorser, if made with a knowledge of his discharge, 
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revives his liability. (Byles on Bills, 223, 224.) Another, is 
the case in which, the endorser has been discharged, by time 
given tothe maker. In that case, also, such a promise of the 
endorser, if made with a knowledge of his discharge, will re- 
vive his liability. Byles on Bills, 187. Suppose, then, that 
Stallings had given Harden indulgence, by some contract, 
unquestionably, binding, and, that, thereby, Johnson, the 
endorser, had become completely discharged, and yet that 
Johnson had, afterwards, with a knowledge of his discharge, 
promised Stallings, to pay the note. This promise would 
have restored his liability as endorser. Suppose further, in 
this case, that Stallings, in consideration of this promise by 
Johnson, had, on hispart, promised Johnson something; as, 
to give him time on the note, would not that be a promise 
founded on a valuable consideration? Surely it would. 
These two, then, are cases in which, such a promise would 
be of great value. Another case is that in which, the statute 
of limitations is running against the contract. In that case 
the promise takes the contract out.of the statute, and relieves 
it from all impression which, the statute may have made up- 
on it. And, if the promise be, to pay ata future day, the 
statute will not recommence running, until that day comes. 

To this last class of cases, belong the case in hand. For 
in it, the promise by Harden, was made at or about the time 
when the note fell due, and was a promise to pay the note, 
at the end of twelve months, from the promise. Such a 
promise relieved the note, for a considerable time, from the 
operation of the statute of limitations. That was a thing of 
some value, to Stallings. 

In the utmost strictness, then, the promise was of some 
value to Stallings, and that being so, the promise was, ac- 
cording to the genera] principle aforesaid, a sufficient consid- 
eration to support the counter promise of Stallings. If so, 
then the contract to give time, was a binding contract, unless 
there is something in the case, to take it out of that general 
principle. 
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So much for the argument from the general principle, 
’ that if the consideration is of any value, it is sufficient to sup- 
port the contract; the result is, the same, I think, if we ar- 
gue from decided cases. 

In “ Samuell vs. Howarth, (3 Mer. 272,”) “ A. guarantied 
the payment of any goods, to be supplied by B. to C.,” “C., 
having accepted bills for the amount of the goods delivered, 
B. permitted him, to renew them when payable, without any 
communication to A. on the subject of such renewal.” “It 
was held, by Lord Eldon,” “ that A. was discharged from his 
guaranty, by virtue of the rule, that a creditor giving further 
time to the principal debtor, without the consent of the sure- 
ty, releases the surety.” 2 White §& Tudor’s, Eq. Cas., 358. 
This is, saying, that if the creditor takes a new bill from the 
principal debtor, the act binds him, and, he discharges the 
surety. But what is a new bill? It is pro hac vice, only a 
promise in writing, to pay the old debt at a new day; and, 
there can be no more consideration to the creditor, to induce 
him to take sucha promise in writing than there is to induce 
him to takesuch a promise not in writing. Therefore, if it be 
true, that there is a sufficient consideration to him for taking 
the promise in writing, it must be equally true, that there, is 
a sufficient consideration to him for taking the promise not 
in writing. 

Gould vs. Robson, (8 East, 575.) was stronger. There, 
not even the old bill was given up. See, also, the cases re- 
ferred to by the Court, in English vs. Darly, 2 Bos. & Pul. 
61. 

So much for what, decided cases teach. 

Thus then, it seems, that whether we go by these decided 
cases, or, by the general principle, that the consideration, if 
of any value at all, is sufficient to support the contract, we 
must conclude, that this agreement for indulgence to Harden 
was binding. 

What is there to interfere with a conclusion thus, drawn 
from both principle and authority? Is there any decision, 


. 
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expressly and consciously, saying, that such a promise as 
this of Harden’s, is a thing ofno value, and therefore, that it 
is a thing, which does not suffice to be the consideration of a 
counter promise? I know of none. We may I know, fre- 
quently, find, dicta, and less frequently, decisions, to the ef- 
fect, thata contract for time, between the holder and the 
principal, must, to discharge the surety, be on a sufficient 
consideration. But I can find no case in which, it was decid- 
ed, that a promise by the debtor, to pay at a future day, was 
of no value to the creditor, and therefore, that it was a thing 
not sufficient to support a piomise of indulgence made by 
the creditor. There may be cases in which it was silently as- 
sumed, apparently without thought or examination, that such 
a promise by the debtor, was not sufficient, as a considera- 
tion, fora promise by the creditor, to give time, but if 
there are, they cannot have.a great deal of weight as author- 
ity. 

Theargument against the conclusion, aforesaid was confined, 
exclusively, to the effect which the other branch of the prom- 
ise, had on the agreement; viz, the branch of the promise by 
which, Harden agreed to pay Stallings $80 over and above the 
amount of the note, for the indulgence. That argument as- 
sumed, that Harden’s engagement to pay this sum, was the 
sole consideration to Stallings, for his promise of indulgence, 
and, having assumed this, the argument insisted, that as the 
engagement to pay this sum was usurious; it was void and 
the promise of indulgence founded on it, had also to be void. 
This was the sole argument. There were read, in support of 
it,some American cases; (2 White & Tudor, Eq. Cas. 381,) 
but in all of those cases that are analogous to the present, it 
will be found, I think, that they make this same assumption; 
viz, that the debtor’s engagement to pay usury, is the sole 
consideration to the creditor, for his promise of indulgence. 
The argument then, and the decisions, are, it is manifest, not 
a full answer to the question involved, which is, whether a 
creditor’s promise to indulge, founded on the debtor’s promise 
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to do éwo things, at a future day; one, to pay the debt; the 
other, to pay usury on the debt, isbinding? This argument 
and these decisions, leave out of view, one of the elements 
in the question; viz. the promise to pay the debt. Hence, 
they are, in strictness, to be considered as not meeting the 
question. 

The only English case at all like the present, which was 
cited, was that of Philpot vs. Breant,( 4 Binz. 717.) There, 
the promise on which, the engagement to indulge, was 
founded, was a promise made by the person who was exe- 
cutrix of the acceptor,and was a promise to pay the debt, 
“out of her private income.” Such a promise was, every 
way, valueless to the creditor. It was a promise made her, not 
as executrix, but in her private capacity. Hence it could be 
of no value, by way of reviving the debt, or taking it out of 
the statute of limitations, It wasa promise to pay a debt of 
the estate, out of her private income. And such a promise 
is worthless, by being within the statute of frauds. Besides, 
the question, whether the promise might not be good, to take 
the debt out of the operation of the statute of limitations, was 
not made. 

But although it may be true, that the engagement of Har- 
den to pay usury to Stallings, was not the entire consideration 
for the latter’s promise of indulgence, may it not be also true, 
that the effect of that engagement, was such, as to destroy the 
value of the other part of the consideration, the part consist- 
ing of Harden’s engagement to pay the old note ? 

Is it not true, that if, even a part of the consideration of a 
contract, be illegal, the contract is void ? 

We find it frequently said, by Judges and law writers, 
that if a part of the consideration of a contract, be illegal the 
contract is void; and the reason given, is, that every part of a 
consideration, is to be presumed, to have had some effect, in 
inducing the party recipient of the consideration, to enter in- 
to the contract. (1 Smith’s Lead. Cases, 254, 285.) Now 
this reason applied, equally, to cases in which a part of the 
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consideration fai/s for any other cause, than illegality; and 
yet, we find, that it is not sufficient to induce Courts to hold 
the contract, void, in those cases. The most that a partial fail- 
ure of consideration in the cases, can do, is, to put it in the 
power of the party to be benefitted by the consideration, to 
repudiate the contract or not, as he pleases. And this, I 
strongly incline to think, is as much as a_ partial failure of 
the consideration ought to do, in cases in which, that failure 
is owing to illegality in a part of the consideration. If the 
party to be benefited by the consideration, is willing to 
abide by the contract, although a part of the consideration 
fails for illegality or any other cause, it is evidence, that this 
part was no inducement to him, to enter into the contract— 
that the good part was the sole inducement to him to enter 
into the contract; and the case becomes the same that it 
would have been, if the illegal part of the consideration had 
never been put into the contract. If this party, to the con- 
tract, then, is willing to abide by it why should we not uphold 
the contract? I can see no reason why we should not. 
Certainly upholding the contract will not be anything of 
which, the other party can complain. 

I incline, to think, then, that the rule is general that 
where there is a partial failure of the consideration, the 
contract is nevertheless valid, if the party to receive the con- 
sideration, is still willing to hold on to the contract; and 
that the case in which, the partial failure, of the considera- 
tion is owing to illegality ina part of the considervation, is no 
exception to the rule. 

On this subject, there, is, as it seems to me, much 
conflict, apparent or real in the English cases. Some of 
them, seem to say, that, if there is illegality in a part of the 
consideration, the contract is void ; others of them seem to say 
the opposite. Ofthe former class are Featherstone vs. Hutch- 
tnson, (Cro. Eliz. 199,) and the cases which followit. Al- 
though, really, the part of the consideration that was illegal 
in that case, might be taken as the whole consideration, the 
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other part being merely nominal—the payment of two shil- 
lings. Of the latter class, are Colston and Carre, Crupps and 
Golding, (1 Vin. Abr., 332 ;) Gaskill vs. King, (11 East. 
168 ;) Wegg vs. Shuttleworth, (13 East, 87 ;) How vs. Syrge, 
(15 Hust, 440,) and other cases. And some general princi- 
ple, like that aforesaid, is needed, to show us which of these 
cases, to reject, if, indeed, we cannot, by that principle, re- 
concile all of them so that we shall be relieved from having 
to reject any. 

Assuming it as true, that the rule aforesaid is a general one, 
extending to the case of a partial failure of consideration for 
illegality, the question is, whether Stallings has elected to re- 
pudiate the contract on the ground, that a part of the con- 
sideration on which he acted, was illegal? And we do not 
find that he has. He still holds on to the note given for the 
$80, of usury. He has made no offer to return it—given no 
notice to Harden, or to any one, that he considers the contract 
atan end. On the contrary, the evidence is, that Harden 
still expects to pay that note. . He says he will pay it if he 
ever gets able to doso. And doubtless Stallings is cherishing 
the hope and expectation that it will be paid, at some day. 

We are not prepared to say, then, that the illegality of a 
part of the consideration is, of itself, sufficient in any case, to 
render the contract void. But if so sufficient in some cases, 
it cannot be, that this is one of the cases; because, we have 
a statute which make contracts involving usury, void, only 
for the usury, but good for the rest—good for the principal. 
Cobb, 393. By this statute, then,so much only of the con- 
tract for indulgence, as involved usury, was void; the rest 
was good. 

Then the usurious part of the consideration, did not vi- 
tiate the other part of it, and that part was of itself, of some value 
as we have seen. It would follows then, that, if a considera- 
tion was all that was needed, to make the promise of indul- 
gence binding, a consideration existed. 

But was a consideration needed? The later cases say so; 
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the earlier do not; and these were nearer to the time of our 
adoption of the law of England. In Anderson vs. George, 
(1757,) there was no consideration for the indulgence given, 
and Lord Mansfield said, “here is an actual credit given for 
eight days, and the loss must fall on the plaintiff.” (Note g. 
to Chitty on Bills, 441.) In Tindal vs. Brown, (1 7. R. 
167.) Buller J. said; “as to giving time, the holder does it 
at his peril; and that circumstance alone, would be sufficient 
to decide this case. For in no case has it been determined, 
that the endorser is liable after the holder of the note has 
given time to the maker.” 

We are not prepared to say, whether there may not be ca- 
ses in which consideration will be necessary, according to the 
teaching of the later decisions ; but we do think, that there 
may be cases in which, the want of a consideration will not 
prevent the agreement from so operating as to discharge the 
surety. For example, suppose when the note falls due, the 
holder goes to the maker, who has the money with which 
to pay it, and, instead of requiring him to pay it, agrees with 
him, on the promise of usury, to postpone the day of pay- 
ment; and, that afterwards, the maker gambles in cotton and 
loses this money and all else of his property, would not this 
agreement, even admitting it to be one destitute of a sufficient 
consideration, be a thing to discharge the endorser? We 
think it would. And why? Because, such an agreement 
by the holder, would be a violation of his duty to the endor- 
ser, and would operate to the endorser’s prejudice, to the full 
amount of the note. What is the holder’s duty? By the 
old law, (the common law,) his duty is, to demand payment 
of the note, from the maker, at its maturity ; and,in case of 
his failure to pay it, to give notice of the failure, to the endor- 
ser. Much more, must it be his duty, to abstain, at the ma- 
turity of the note, from any positive bargain with the maker 
then able to pay it, not to require its payment but to wait 
with him, to a future day for its payment. So much of this 
old law, as requires the holder to make demand of payment, 
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and, to give notice of nonpayment, was repealed by the Act 
of 1826, (Pr. 462.) But no more of it, than this, was repeal- 
ed. Therefore, the part which requires the holder to abstain 
from making a positive bargain, at the maturity of the note, 
not to require payment of it, still remains in force. Conse- 
quently, it is still the duty of the holder not to make any such 
bargain. The matter may be stated another way. The 
undertaking of the endorser, is, to pay the note when due, 
provided, the maker does not pay it, and, provided, the hol- 
der does nothing to relieve the makerfrom his duty so to pay 
it. This,and, no more than this, is the undertaking, ever 
since the Act of 1826. This being the endorser’s undertak- 
ing, it follows, that there is no breach of his undertaking, in 
the case in which, the holder does any thing at the maturity 
of the note, to relieve the maker from his duty to pay it. 

It is manifest, that such a bargain for time, would be to 
the prejudice of the endorser, if he were still held bound, and 
to the full extent of the debt—for, but for the bargain, the 
note would have beeen paid, by the maker, and that would 
have prevented the endorser from having to pay it. 

This then is a case in which, we think, that the bargain 
for time, would discharge the endorser, even although, it 
might be true, that the consideration for the bargain, would 
not be sufficient. : 

And the case in hand, seems to be this very case. Forac- 
cording tothe evidence, Stallings the holder, went to John- 

-son, the maker, “ about the time,’ at which the note fell due, 
“and after conversing about the note,’ “entered into an 
agreement,” with Harden, that, if he, Harden would “ pay 
him, Stallings, 8 per cent. over and above the lawful interest 
he, (Stallings) would not bring suit on said note, until the 
expiration of twelve months.” Harden was solvent, “ and 
would have paid the note,” “ when it fell due, if he had been 
pressed for. payment.” ‘ Most of the cotton the losses on 
which, caused the failure of Harden, “ was purchased” “ af- 
ter the contract for time,” had been made. Such, the evi- 
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dence shows to have been, the present case. We therefore, 
think that the agreement discharged the endorser, even if the 
agreement is to be taken as one founded on a consideration 
which was insufficient. 

Upon the whole then, we think, that the charge of the 
Court was right, which was as before stated, “ that if Stal- 
lings entered into an agreement to wait with Harden, twelve 
months, and did wait,and Harden, in the mean time, be- 
came insolvent, and by reason of the delay, the endorser was 
injured, then, he was released.” This charge, the evidence 
considered, we think was right. 


Judgment affirmed. 





Wru141m Garrett, trustee, plaintiff in error, vs. LawRENcE 
Brock, defendant in error. 


Negroes were conveyed to a trustee, his heirs, executors, and administrators, 
forever; in trust; first, for husband and wife, for their joint lives; secondly, 
for the survivor, for his or her life; thirdly, forthe children ; with a power to 
the husband, at his death, to distribute the property among the children, and to 
end the trust, and in case of his failure to do this, with a direction to the 
children to divide it among themselves; and, with a final declaration, that 
the trust should cease, when the youngest child arrived at lawful age, 
provided the husband should be then dead. The husband was not then dead. 
He died afterwards; and after his death, the wifedied. Before her deaththe 
trustee commenced an action of trover for some of the negroes. It did not 
appear that she had a legal representative. 

Held, That the trustee was entitled to recover, at least what was her interest 
in the negroes. 


Trover for negroes, in Floyd Superior Court. Tried be- 
fore Judge Hammonp, August Term, 1858. 
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This was an action of trover, brought by William Garrett, 
as trustee of Mrs, Ariana Washington, against Lawrence 


Brock,‘for certain slaves, 











At the trial, plaintiff offered in evidence, in support of his 
title, the following trust deed : 


Exhibit A. 


This indenture, made this first day of December, in the year 
of our Lord, eighteen hundred and sixteen, between Warner 
Washington and Ariana Washington, his wife, of the State 
of Virginia, and King George county, of the one part, and 
Needham L. Washington of the same place, of the other 
part, witnesseth, that he the said Warner, for and in con- 
sideration of the sum of six shillings current money of the 
State aforesaid, to him in hand paid, before the ensealing 
and delivery of these presents, the receipt whereof is here 
acknowledged, and also for and in consideration of the cove- 
nants hereinafter contained,and on the part of the said Need- 
ham, to be done and performed, hath granted, bargained and 
delivered, and by these presents, doth grant, bargain, sell 
and deliver unto the said Needham L. Washington, the fol- 
lowing slaves, viz: Peyton, Beverly, Phil, John, Sylvia, Bob, | 
Nicholas, Sally, Nelly, Matilda, Nelson, Letty, and with the 
future increase of the said Sylvia, Sally, Nelly, Matilda, Let- 
ty and Emily; also, his stock of horses, cattle, sheep, and 
hogs ; also all his household and kitchen furniture, planta- 
tion utensils, &c. of every kind whatever; also, all the fund 
and amount of money that shall or may accrue from his, 
the said Warner’s sale of land, and improvements, lying in ° 
King George county, lately made to Giles Fitzhugh, of West- 
moreland county; provided always, and in every case, that 
all his the said Warner’s just debts, which now are, and at this 
time due and payable to his several creditors, and all his the 
said Warner’s debts, that may have been heretofore contrac- 
ted for at any time prior to this date, which may now be due 
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and payable, and that may hereafter become due by any bar- 
gain, agreement, covenant, contract or arrangement, whatso- 
ever heretofore made and entered into by him the said Warner, 
shall be first paid off, and duly satisfied out of the aforesaid 
fund or amount of money, &c., arising from the aforesaid sale 
of land, and the remainder of the aforesaid fund and amount 
of money to be vested in other lands and improvements, or such 
other property as shall hereafter seem most desirable and suita- 
ble to him, the said Warner, or in case of his death, that-shall 
‘seem most desirable and suitable to him, the said Needham 
L. Washington, for the benefit and accommodation of his, 
the Warner’s family ; and the said Warner and Ariana, for 
and in consideration of the premises hereinbefore mention- 
ed and expressed, do also joint!y convey and make over all 
the right and title of them, the said Warner and Ariana, of, 
in and to allthe property or properties, estate or estates what- 
soever, which they, the said Warner and Ariana now are, or 
may hereafter be entitled, either by inheritance in right of 
her, the said Ariana, or otherwise, to have and to hold the 
aforesaid negroes and other property herein conveyed by the 
said Warner, as well as all the right and title of, in and to, 
all other property, properties, estate or estates, which they, 
the said Warner and Ariana, now are, or hereafter may be 
entitled to, either by inheritance in right of her, the said Ari- 
ana, or otherwise; and also herein jointly conveyed by the 
said Warner and Ariuna, unto the said Needham L. Wash- 
ington, his heirs, executors and administrators, forever, 
upon trust nevertheless, and on the following conditions, viz 
That he, the said Needham, his heirs, executors and adminis- 
trators, shall and will stand possessed of the said property, gran- 
ted, bargained and sold, as well as of the land and improve- 
ments, or such other property before mentioned, as when ac- 
tually purchased, or may be intended to be purchased here- 
after, by the said Warner, or in case of his death, by his trus- 
tee, to the uses and purposes hereinafter expressed, and no 
other. First: To the use_,of the said Warner and the said 
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Ariana, his wife, during their joint lives, to pay over 
to them the profits thereof. Secondly: To the use of the 
longest liver for his or her life. Thirdly: To the use of Fran- 
cis Whiting Washington, John Stith Washington, and Har- 
riet Ann Washington, children of the said Warner and Ari- 
ana, and every child or children that the said Warner and 
Ariana may hereafter have of their bodies, in either case, to 
pay over tothem the profits of the aforesaid estate. Fourth- 
ly: The said Warner shall have the right and the power at 
his death, to appoint and direct by ‘will, deed, or otherwise, 
in what manner the aforesaid property and estates, as well 
as the right to the unreceived part of the expectation, by his 
wife Ariana at the death of her mother, provided it be not 
gotten before the said Warner’s death, and every other right 
and inheritance whatever, to which the said Warner and the 
said Ariana, or either of them, may now or hereafter be en- 
titled, shall be disposed of, and distributed amongst his afore- 
said several children, by his said wife Ariana, and no oth- 
ers; and also at the same time to order and direct when this 
trust shall finally cease and expire. And lastly: In case 
the said Warner shall fail or neglect, from any cause what- 
ever, to appoint or direct as aforesaid, by will, deed, or oth- 
erwise, in what manner the aforesaid’ property and estate, 
as well as the unreceived part of the expectation by his wife 
Ariana, at her mother’s death aforesaid, together with any oth- 
er right or rights, title or titles, to which he the said Warner, 
and the said Ariana, or either of them may be entitled, either 
by inheritance or otherwise, shall be disposed of and distribu- 
ted amongst his aforesaid several children, that in that event 
it be understood hereby, that his, the aforesaid several chil- 
dren, shall divide the same as they will be thereto entitled 
by virtue of the statutes for distribution of estates of intes- 
tates, and that this trust shall finally cease and expire, when 
the youngest of the aforesaid children arrive at lawful age: 
Provided, he, the said Warner, shall die before that time, and 
the said Needham, for himself, his heirs, executors, and ad- 
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ministrators, doth covenant with the said Warner and Aria- 
na, their heirs, executors and administrators, that he, the said 
Needham, his heirs, executors and administrators, shall and 
will stand possessed of the aforesaid property, right, &c., to 
the uses and purposes aforesaid, and no other, and that he 
will well and truly,so faras he may be able, execute the trust, 
as before expressed, pursuant to the intention and meaning 
ef this indenture, and the said Warner and Ariana, for them- 
selves, their heirs, executors, and administrators, warrant and 
defend the aforesaid property and right to the said Needham, 
his heirs, executors, admiuistrators, against the claim or 
claims of them, the said Warner and Ariana, their executors 
and administrators, and every other person whatsoever, for- 
ever. 

In testimony whereof, the parties to these presents, have 
hereunto interchangeably affixed their hand and seals, this 
day and year first above written. 

WARNER WASHINGTON, (L. 8.) 
ARIANA WASHINGTON, (L. S.) 
NEEDHAM L. WASHINGTON, (Z. S&.) 


Signed, sealed, delivered and acknowledged in the presence 
of 




















Joun H. Micon, 
Gites Firzyuven. 








After the introduction and reading of this deed, defendant’s 
 eounsel, plaintiff agreeing that the motion should then be 
made, moved to dismiss the action, on the ground, that the 
trust had ceased and determined according to the terms and 
provisions of said deed, and that no right of action existed 
er remained in plaintiff. 
It was admitted by the plaintiff, that Warner Washington 
* @ied in July, 1849; that Ariana Washington died in 1857, 
‘ since the commencement of this suit; and that all the chil- 
~@ren of said Warner and Ariana, for whose use the proper- 
ty in the trust deed was held, under the third provision or 
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trust thereof, were of age before the death of the said War- 
ner Washington. And that William Garrett was substituted 
as trustee in the place of Needham L. Washington, by a 
Court of Equity of competent jurisdiction, before the com- 
mencement of this suit. 

After argument, the Court sustained the motion and dis- 
missed the action, and counsel for plaintiff excepts. 


Unperwoop ; and Prinrvp, for plaintiff in error. 
Axin; and Suropsuire, contra. 
By the Court.—Bennine J. delivering the opinion, — 


Was the Court below right in sustaining the motion to 
dismiss the action ? 

The ground on which the motion was put and decided, 
was, “that the trust had ceased and determined, according 
to the provisions of” “ the deed of trust.” 

Was this ground true? 

The first argument employed to show it true, was, that the 
trust expired at the death of Warner Washington, which 
happened before the commencement of the suit. But the 
first use in the deed is to Warner, and his wife Ariana, “ for 
their joint lives ;” and the second, is to “ the longest liver for 
his or her life;”? and she was the longest liver. Consequent- 
ly, the use or trust, must, by the terms of the deed, have 
continued beyond his life. The first argument, therefore, is 
not sufficient. 

The second argument was, that “if the trust did not ter- 
minate at the death of Warner Washington, it expired at the 
death of Mrs. Washington, all the children being” then “ of 
age,” “the property absolutely vested in them, and they have 
the right to sue for the same.” 

But Mrs. Washington did not die until 1857, and the suit 
was commenced in 1849, Consequently, granting this argu- 
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ment to be good, it does not prove that the action was not 
well commenced, and well prosecuted for eight years, In- 
deed, it admits the contrary. If then, that be so, did the ac- 
tion abate by her death? Yes, says this argument; it says 
that the property, at her death, vested absolutely in the chil- 
dren. What property? The whole property, including 
what had been her interest in it, before her death. Is it true, 
that by her death, both the equitable title to ¢his interest— 
a title that was in her—and the legal title to it—a title that 
was in the trustee, passed into the children? To justify us 
in saying, that even the equitable title to that interest, passed 
into the children, we should have to assume some things 
which, the evidence does not authorize us to assume. We 
should have to assume that she died out of debt, and with- 
outa will; for,if she died in debt, her creditors would have 
the first claim upon her estate; and if she had a will, her 
legatees would take what the creditors left. 

We are not authorized then, we think, to say that even the 
equitable title to her interest in the prdperty, vested at her 
death, in the children. 

Did not that title vest in her legal representative. It is 
sufficient to say, that, for aught that appears, she had no legal 
representative. It does not appear, that she had a legal repre- 
sentative. 

And even if it were, that she had a legal representative, and 
consequently that the equitable title to this interest, was in 
him, we should nevertheless be inclined to think, that the 
legal title to it, would still remain in the trustee—that, in 
other words, the trust would not be executed in such legal 
representative—but that a conveyance or transfer of that title, 
by the trustee to him, would still be necessary, in order to 
clothe him with the entire title. The reasons for this incli- 
nation will be indicated in the close of this opinion. 

This argument then, is we think, insufficient. 

The third argument was this; “ When the youngest child 
arrived at full age, Warner Washington being dead, the chil- 
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dren were to divide the property between themselves, and 
the power and duties of the trustee ceased at the death of 
Washington, he having nothing further to do.” 

But it turned out, that Warner Washington was not dead, 
when the youngest child arrived at fullage. The part of the 
deed relating to that division, therefore, failed. The division 
was to take place, at that time; “ provided he, the said War- 
ner Washington” should “die before that time.” He died 
after that time. 

The fourth argument was in these word: 

“ The property being in the children, Garrett cannot re- 
cover it for he is no longer their trustee. Mrs. Washington 
being dead, he is no longer her trustee, and if there is any 
thing due her individually—damages for hire—it goes to 
her representative, and the trustee cannot demand it, for if 
he recovers any thing, it can only be as trustee, for a dead 
person.” 

A part at least of the property, is, as we have seen, not in 
the children—the part that Mrs, Washington was entitled to. 

We are not prepared to admit, that the mere death of the 
cestui que trust, destroys the trust, and divests the trustee of 
the legal title. We think, that, whether such death destroys 
the trust or not, must depend entirely upon the terms and 
conditions of the trust. And among the terms and condi- 
tions of this trust, there is none that says the trust is to ex- 
pire, at her death. And if there were, that could not have 
the effect, to divest the trustee of the legal title to the inter- 
est in the property which belonged to her, but he would still 
hold the legal title to that interest, in trust for whoever might 
become her administrator or executor. So that, even if we 
concede, that the trust expired with her, it will still be true, 
that the trustee will have the right to sue for the interest 
which she had in the property, there being as yet, no legal 
representative of her. 

The conclusion, then, to which we come, is that none of 
the arguments are sufficient to establish the position, that the 
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trust had “ ceased and determined, ” in every part of the 
trust property. No other argument occurs to us, which 
would, in our opinion, be sufficient to establish that posi- 
tion. 

The result therefore, is that we think, that the trustee was 
entitled to sue for and recover, at least, the interest, of Mrs. 
Washington, in the property. Hence, we think, that the 
Court erred in dismissing the action. 

Was he not entitled to recover the entire interest,—all of 
the negroes, and all of their hire? I resume this question, 
to indicate as I promised to do, the mere inclinati n of our 
opinion on it. 

Was not the trust, on the death of Mrs. Washington, exe- 
cuted in the children, so far as their interest in the property 
was concerned? Or was it still a subsisting trust, and the 
case one in which, it was necessary, that there should be a 
transfer of the legal title by the trustee, to them, in order to 
put that title in them ? 

It must be remembered, that the terms of the conveyance 
to the trustee, are sufficient to carry into him, the whole legal 
interest. They are, to him, “his heirs, executors, and admin- 
istrators, forever.’ It must be remembered, too, that the con- 
veyance is by deed, and not by will. And lastly, it must be 
remembered, that by the terms of the conveyance, the trust 
was to subsist, in certain events, (which I may say have hap- 
pened,) for the children, after the death of both parents, 
Under these circumstances, did the trust terminate at the 
death of Mrs. Washington, and the legal title, by mere oper- 
ation of law, pass from the trustee to the children, rendering 
it unnecessary, that there should be a conveyance of that 
title, made to them by him ? 

The question is not without difficulty; but we are inclin- 
ed to think, that the authorities are in the negative. See 
Hill on trustees, and the cases cited by him, beginning at 
248, Marg. 1; Also, Id. 255, 324, 325; 2 Coke Litt., But. 
note 15. 
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In Jordan vs. Thornton, 7°Ga. 520, this Court seems to re- 
cognize the necessity of some transfer, by the trustee, though 
they held, that a bare delivery of the property, was sufficient. 
The property was personalty—negroes. The language of 
the Court was, “ No conveyance of the legal estate by the 
trustee, was required by the will; it passed by operation of 
law upon delivery.” 

We must, with our views, reverse the judgment and rein- 
state the case. 









Judgment reversed. 





Bennett Lawrence, administrator, plaintiff in error, vs. 
ALLEN Puixpot, guardian, defendant in error. 






[1.] The only source, in general, from which an administrator with the will an- 
nexed, can derive the power to sell the slaves held by him, as administrator, 
is the will, or, an order of the Court of Ordinary. 

[2.] An administrator and one C. referred a dispute between them as to some 
negroes, to arbitrators, who awarded the negroes to the administrator, 
anda sum of money to C., to be paid out of the negroes. The negroes 
were worth ten times the sum of money. The administrator proceeded to 
take steps to sell the negroes; the next of kin prayed an injunction to pre- : 
vent the sale. 

Held, That the injunction was properly granted. 






i i a a Sa tk 















In Equity, from Floyd county. Decision on motion to 
dissolve the injunction, by Judge Hammonp, at chambers, 
23d November, 1858. 









This bill was filed by Allen Philpot, as the guardian of 
Sue Ledbetter, a minor child of John Ledbetter, deceased, 
against Bennett Lawrence, administrator, with the will an- 
nexed, of said deceased, to restrain and enjoin the sale of 
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certain negroes belonging tothe estate of said deceased, and 
for an account, &c. 

The bill states, that John Ledbetter, late of the county of 
Floyd, died in August, 1856, leaving a will,in and by which 
he appointed Andrew M. Sloan his executor, and the 
guardian of his infant daughter, the said Sue, and of the 
child of which his wife was enciente; that he further willed 
and bequeathed to his wife two hundred dollars, together 
with all the household and kitchen furniture, and all the 
rest and residue of his estate, of which he might die posses- 
sed, or have in expectancy, he gave to his said child or chil- 
dren; that Sloan refused to qualify as executor, and defen- 
dant was appointed administrator, with the will annexed, 
- and complainant, guardian of said infant; that shortly af- 
ter the death of testator, his wife was delivered of a child, 
and soon thereafter, both mother and child died, leaving 
said Sueas sole legatee and owner of all the estate of tes- 
tator; that said testator was possessed of a considerable 
estate real and personal, and had in expectancy seven 
negroes of the value of seven thousand dollars, all of which 
has come into the possession of said Lawrence, admin- 
istrator with the will annexed, as aforesaid; that said 
administrator has sold all the property, owned by, and 
in the possession of deceased, at the time of his death, 
and that he has cash in hand more than suflicient to 
pay ali the debts; that he is now proceeding to sell the same 
negroes which have come into his hands since testator’s 
death, and has advertised the same for sale, and will sell 
them unless restrained by a Court of Equity, which sale 
will be contrary to the provisions of said will, and injurious 
to the rights and interests of complainant’s ward, to whom 
said negroes belong. 

The bill further states, that said negroes, after the termina- 
tion of the life estate, at which time testator’s right, and in- 
terest as remainderman vested in possession, and before 
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said right could be asserted, came into the possession of one 
Lee Crittenden, who ran said negroes off, and refused to de- 
liver up the same, until complainant took, or was about to 
take steps for their recovery, when said Crittenden delivered 
said negroes up to defendant. The bill prays that the de- 
fendant be enjoined from selling said negroes, that he deliver 
them to complainant, as guardian of said Sue Ledbetter, 
and that he account for the estate in his hands, and pay over 
to complainant the balance after the payment of the 
debts, &e. 

The injunction issued agreeably to the prayer of the bill. 

The answer admits the death of John Ledbetter, as al- 
leged in complainant’s bill, that he left a will, and defendant 
was appointed administrator, with the will annexed, as 
stated; and that complainant was appointed guardian but 
alleges that defendant is unfit for such trust; that he is ad- 
dicted to drunkenness, has small means, and has given a 
very insufficient bond. 

The defendant further admits that he is in pussession of 
said slaves, and states that after the death of the tenant for 
life of said slaves, at which time the right of testator, ac- 
crued as remainderman, Crittenden, as the executor of the 
tenant for life, took possession of the negroes, and the con- 
test in relation thereto, between defendant and Crittenden, 
was submitted to arbitrators, who awarded said negroes to de- 
fendant, as the administrator, with the will annexed, of 
John Ledbetter, deceased, with directions that the same be 
sold, and thatthe sum of——-be paid from the proceeds of said 
sale, to said Crittenden ; and that it is in pursuance of, and 
in compliance with said award, that defendant is proceeding 
to sell said negroes; denies that there is more money in his 
hands than is necessary to pay the debts of deceased ; claims 
that he is acting legally, and for the benefit of said infant, 
whose interest would be promoted by the contemplated sale. 

Upon the coming in of the answer, defendant moved to 
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dissolve the injunction. The Court refused the motion, to 
which decision defendant excepted. 


Paintup, for plaintiff in error. 


Unperwoop; Cuisomm; and WapDELL, contra. 


By the Court.—Bennine J. delivering the opinion. 


Was the Court below right in refusing to dissolve the in- 
junction? : 

The motion to dissolve the injunction, was put on two 
grounds; one, that there was no equity in the bill; the other, 
that if there was any equity in the bill, it was sworn off, by 
the answer. 

Was there any equity in the bill? We think, that there 
was. 

The right of an administrator, with the will annexed, to 
sell slaves, must, in general, be derived either, from the will, 
or, from an order of the Court of Ordinary. 

The bill, in the present case, shows that this right could 
have been derived from neither of these sources; for it 
shows, that the will did not confer on the administrator any 
authority to sell; and it also shows, that there was no order 
of the Court of Ordinary authorizing him to sell. 

In short, there is in the bill, that which, taken as true, 
requires us to say, that the administrator had no authority to 
sell the slaves, - Consequently, it must be true, that there 
was equity in the bill. 

Does the answer swear off the equity of the bill? We 
think not. It does not pretend to say, that the will gives 
the administrator, the power to sell the slaves; or, that 
there is, any order of the Court of Ordinary, that does. 
What it says, is, that there was a dispute between the ad- 
ministrator, and one Crittenden abont the negroes, and that 
this was referred to arbitrators, who awarded the negroes, 
to the administrator, and, a sum of $639 80, besides costs, to 
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Crittenden, and directed a sale of the negroes, “to pay the 
award and the expenses thereof.” 

The answer insists, that a right to the administrator to 
sell, is derived from this direction of the arbitrators. 

But in the first place, all this is new matter, and is not 
responsive to any thing in the bill; and in the second 
place, it is not sufficient, if it be taken as true. The ne- 
groes are it seems, worth $7,000. The “expenses” to be paid 
out of them will perhaps amount to $700. There can be 
no necessity, then, for selling all the negroes to pay those 
“expenses.” It may, perhaps, turn out, that it will be ne- 
cessary to sell some of the negroes, to pay those expenses. 
That will, probably, depend on the result of some litigation 
in which, the administrator is involved. As things stand, 
the administrator would act wisely, to consult the Court of 
Ordinary before he sells one of the negroes. 


Judgment affirmed. 


- 





Resecca E. Sranwey, claimant, plaintiff in error, vs. Wiz- 
t1aM B, S. Gitmer, plaintiff in fi. fo., and WiLtiam 


Rerp, surety and transferree of execution, defendants in 
error. ; 


A trustee purchasing property in his own name, and paying for it with his own 
effects, holds it as his own, and it is subject tothe payment of his debts, un- 
less before a judgment lien attaches, it is transferred, bona fide, to his cestus 
que trust. 


Claim, from Troup county. Tried before Judge Butt, at 
November Term, 1858. 


Fe a a ee a Se ks ee eer ee 
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The facts of this case are as follows: 

William B. S. Gilmer recovered judgment against William 
L. Stanley, principal, and William Reid, security, for one 
hundred and seventy-three dollarsand twenty-four cents, be- 
sides interest, upon which execution issued, dated 26th June, 
1855. This execution was paid off in full by Reid, the se- 
curity, on the 19th November, 1855, and afterwards, on the 
24th of the same month, by order of Reid, was levied on a 
negro girl name Martha, eleven or twelve years old, as the 
property of William L. Stanley. Mrs. Rebecca E. Stanley, 
the wife of said William L., interposed a claim to said negro. 

This claim was put in by William L. Stanley, the hus- 
band, as trustee of his wife. William L. Stanley in the 
meantime died. 

Upon the trial of the issue, it was admitted by claimant, 
that the negro girl was in possession of William L. Stanley, 
at the time of the levy, and at the time of his death. It was 
also admitted that Doctor Carter, from whom the girl was 
' purchased by Stanley, received from him, in part payment, 
an account whi'h Stanley had against Carter—said account 
being equal in amount to the fi. fa. 

Claimant then offered and read in evidence, a marriage 
settlement, executed in the year 1851, before marriage, be- 
tween said William L. and herself, by which it was covenan- 
ted and agreed, that all the property and money that said Re- 
becca E. should receive from any source, should be her sep- 
arate estate, and that said William L. should be trustee, with 
power of investing and reinvesting her funds for her use, and 
at his death the entire legal and equitable interest in said 
property and money, secured by said instrument, to be vest- 
ed in said Rebecca E, 

Mrs. Nancey Bass, the mother of Mrs, Stanley, proved, that 
the negro girl Martha was in her ninth year at the time Doc- 
tor Carter sold her; she was purchased from Dr. Carter; Wil- 
liam L, Stanley purchased her with the money of Mrs, Re- 
becca E. Stanley; witness had a mortgage on the girl while 
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she belonged to Carter; after the sale to Stanley, witness be- 
ing indebted to him by store account, her mortgage was set- 
tled and discharged in part with this account, and the bal- 
ance by Stanley’s note to witness; Stanley had money be- 
longing to his wife, Rebecca E.; he took the bill of sale for 
the girl in his own name, “and in his account with the said 
Rebecca, he charged the amount of the purchase money to 
her—that is, he deducted it from the amount of her money 
which he hadin his hands. It was understood at the time 
Stanley took the bill of sale in his own name, that the pur- 
chase was made for his wife, Rebecca E, Stanley, for she had 
a promise from Dr. Carter that she should have the refusal 
of said girl, and this is why Carter went to Stanley to sell 
said girl.” 

Robert L. Bass, brother of claimant, proved, that he re- 
received money from his grand-father’s estate for his sister ; 
thinks it was about one thousand dollars; not more than one 
thousand, nor less than nine hundred; paid it over to her 
husband, William L. Staniey. Since the above answer, has 
found the receipts—one for two hundred and fifty dollars, 
dated 2d June, 1853, and the other for seven hundred and fif- 
ty dollars, dated 8th March 1852, both signed by William L 
Stanley, received as his wife’s legacy from her grandfather’s 
estate. Stanley, so far as he knows, was a kind husband, 
but a drunkard, and worthless as to money matters; died 
insolvent, and this negro is all that is left of his sister’s mon- 
ey, or of Stanley’s estate, that he knows of; never saw bill 
of sale; do not know where it is; is Mrs, Stanley’s brother; 
has not the bill of sale; it is not under his control, or in his 
possession; when Stanley died took charge of the negro. 

The jury found the negro subject to the fi. fa., and claim- 
ant moved for a new trial, on the grounds, that the verdict 
was contrary to law and evidence, and the charge of the Court, 

The court overruled the motion for a new trial, and coun- 
sel for claimant excepted. 
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J. N. Ramsay, represented by B. Y. Martin, for plaintiff 
in error. 


B. H. Hix1, contra. 
By the Court.—McDonatp J. delivering the opinion. 


The charge of the presiding Judge in the Court below, does 
not appear in the record. Hence, we cannot determine wheth- 
er the verdict of the jury was contrary thereto. We do not 
think that the verdict was either against law, the evidence, or 
the weight ofevidence. The title tothe negro was the only 
matter in issue before the jury. Ifshe was purchased and 
paid for by Stanley, the defendant in execution, she was sub- 
ject to the judgment,unless, before the lien of the judgment at- 
tached to her, she became the property, bona /ide, of Stanley, 
as the trustee of his wife. Stanley purchased the girl, and 
took the bill of salein his own name. As far as there is any 
direct evidence of his paying for her, he paid in a store ac- 
count against the person from whom he purchased, and in a 
mortgage which Mrs. Bass, Stanley’s mother-in-law, held 
against Dr. Carter, who sold the negro, and which he, Stan- 
ley, purchased from Mrs. Bass with a store account which 
he held against her. These payments were made with the 
effects of Stanley. But it is testified that Stanley, in his ac- 
count with his wife, charged the amount of the purchase 
money to her. There is no evidence as to the time at which 
the purchase money was charged to his wife’s account, wheth- 
er it was before or after the lien of the judgment had attached 
on the negro, Without such proof the evidence is against 
the claimant, and with it, whether the verdict is right de- 
pends on other matters which it is useless to consider. As the 
case stands, the evidence is decidedly with the verdict of the 


jury. 


Judgment affirmed. 
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Cincinnatus M. Lucas, caveator, plaintiff in errror, vs, James 
M. Parsons, and others, propounders, defendants in error. 









[1] Where the verdict is strongly and decidedly against the evidence, the judg- 
ment of the Court below, refusing a new trial, will be reversed—McDonatp . 
J. dissenting. ; 





[2.] Theterms of a proposition to compromise made to a party, and his reply 
thereto, are admissible in evidence against him—McDonatp J, dissenting. 










Caveat to will, in Monroe Superior Court. Tried before 
Judge Casaniss, at August Term, 1858. 









This case was heard upon the following bill of exceptions: 
The evidence annexed thereto being very voluminous, and 
not deemed material to a full and clear understanding of the 
points adjudicated, is omitted. See 24 Ga. Rep., 640, for a 
report of this case,on a former hearing before this Court. 












Bill of Exceptions. 

Grorera, Monroe County: 

Be it remembered, that on the 31st day of August, 1858, 
during the regular August Term of the Superior Court of 
said county, his Honor Eldridge G. Cabaniss, one of the Judges 
of the Superior Courts for this State, then and there presiding, 
the case of James M. Parsons and wife, Elza Holsten and 
wife, and Peggy Lucas, propounders of the last will and tes- 
tament of Littleberry Lucas, late of said county, deceased, 
against Cincinnatus M. Lucas, caveator, then and there pend- 
ing on the law side of said Court, being on the appeal from 
the Court of Ordinary, came on to be heard: and both parties 
having announced themselves ready, and a special jury be-. 
ing empanneled to try the same,the propounders opened 
their case to the jury, proved the factum of the pa- 
per propounded by the subscribing witnesses, ard clos- 
ed. Counsel for caveator then preceeded to open his 
case to the jury, and having proceeded some time in his 
remarks, counsel for propounders objected to his argu- 
VOL, XXVIJ.—-38 
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ding the case before the jury in his opening speech. The 
Court stated the rule to be that in the opening speech, coun- 
sel might state his points and legal positions, and the facts 
which he expected to prove; counsel for caveator then pro- 
ceeded in his remarks, and was again called to order by 
counsel for propounders, on the ground that he was going in- 
to an argument on the facts before the jury. The Court re- 
plied, that counsel must obey the order of the Court, and that 
was that he might state his points and* legal positions, and 
the facts which he expected to prove, but that he could not 
go into an argument upon those facts until they were proven, 
which ruling of the Court was excepted to by the counsel. 

Upon the examation of Colin Mulholland, a witness intro- 
duced by caveator, counsel for caveator asked him if C. M. 
Lucas did not come to the warehouse of Field & Adams the 
day Parsons and L. Lucas was there, and after they had left, 
and what did C. M. Lucas say at that time? Counsel for 
propounders objected to the sayings of C. M. Lucas being 
given in evidence, and the Court sustained the objections, 
and ruled that if the object of the caveator was to fix the 
date when Parsons and L. Lucas were at the warehouse of 
Field & Adams, he might ask the witness, if they were not 
there the day the cotton was sold, or if C. M. Lucas did not 
come to the warehouse the same day; but that they could 
not give in evidence the sayings of the caveator. After 
some other questions were proprounded, all of which were 
answered without objection, counsel for caveator asked if 
the Court had decided that the caveator could not prove by 
the witness that the caveator claimed the cotton? The 
Court replied that no such decision had been made. Coun- 
sel for caveator then asked the witness, if C. M. Lucas did 
not claim the cotton—the question was not objected to—and 
was auswered in the affirmative by the witness, and counsel 
for caveator excepted. 

While R. P. Trippe, Esq., was on the stand, under 
cross examination by caveator’s counsel, caveator offered 
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a paper to be used in evidence purporting to be a compromise, 
in writing, made by him to James M. Parsons and Elza‘Hol- 
sten, two of the propounders, and asked him if that paper was 
not submitted to him by one of the counsel for caveator, as a 
compromise, and which paper was in the following words, 
viz: “I propose to J. M. Parsons and Elza Holsten to di- 
vide with them equally the money, and notes, and negroes 
given me by my father’s will, executed in July, 1845, provid- 
ed they will agree to divide with me equally at my mother’s 
death the share which she takes in the same will””—this pro- 
position to be accepted or refused in ten days—*Oct’r 6th, 
1856.” 

This paper was objected to by the counsel for propoun- 
ders. Counsel for caveator, in his argument before the Court 
on this objection, stated that he expected to prove by another 
witness, what Dr. Parsons, (one of the propounders) said in 
reply to that compromise. The Court rejected the paper, on 
the ground, that the proposition for a compromise was testi- 
mony manufactured by caveator for himself, and counsel for ° 
caveator excepted. 

Counsel for propounders in the concluding address before 
the jury, took the position, not that the inquisition of luna- 
cy was void, but that it could be set asice onthe ground that 
Littleberry Lucas, the alleged lunatic, was not before the 
commissioners at the time they made their verdict, and proof 
to that effect could be made, if a trial for that purpose could 
be had, and the returns of the commissioners also showed 
it—a similar point was made by the counsel for propounders, 
who addressed the jury before counsel in conclusion, coun- 
sel for caveator objected to counsel in conclusion proceeding 
in his remarks on that point, because notice of it had not been 
given. The Court overruled the objection onthe ground that 
it was not true in fact, and counsel for the caveator excepted. 

Counsel for propounders, in his concluding address to the 
jury, took the position that it was legitimate presumption 
that, as C. M. Lucas, as gyardian of L. Lucas, had a large 
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amount of money and notes in his hands, he had in the dis- 
charge of his duty as guardian, laid it out in Crawford coun- 
ty, in which he resided, and thereby held many citizens of 
that county under pecuniary obligations to him, and had ac- 
quired an influence overthem, and a belief of these facts by L. 
Lucas, was probably the ground of his belief, that he could 
not getjustice in Crawford county, in a legal controversy be- 
tween himself and his son, and therefore desired to leave the 
county, that he might get into a county where more impar- 
tial men would pass upon his rights. Counsel for caveator 
objected, that there was no proof, that C. M. Lucas had laid 
out any money in Crawford county, and the remarks of coun- 
sel were out of order. Counsel for propounders replied, 
that he admitted there was no proof that any money was 
laid out by C. M. Lucas; and he had not said, nor did he 
mean to say that there was any such evidence, but he did 
say, and intended to say, and had the right to say, that it 
was in proof that L. Lucas had been declared a lunatic ; and 
that his son, C. M. Lucas, was appointed his guardian by the 
Ordinary of Crawford county ; that the caveator, C. M. Lu- 
cas, resided in that county, and had a large amount of mon- 
ey and notes in his hands belonging to his father, L. Lucas, 
and the presumption of law was, that he did his duty as 
guardian, and kept the money of his ward at interest; and 
from that state of facts he had argued that it was a legitimate 
inference, that the caveator had loaned money to persons 
who were citizens of Crawford county, and had them under 
pecuniary obligations. To which counsel for caveator replied, 
that is a legitimate argument, and no further objections was 
made. 

Caveator offered to prove by Samuel Hall, that he (witness) 
was present at the March Term, 1856, of Crawford Superior 
Court, when the case between Littleberry Lucas and Cincin- 
natus M. Lucas, to revoke the letters of guardianship, was 
tried ; that Francis E. Bacon was sworn on said trial, and tes- 
tified that he saw C. M. Lucds give said Littleberry Lucas 
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now dead; and that he was a man of undoubted character, 
and was entitled to full credit; which testimony was rejected 
by the Court and counsel for the caveator excepted. 

Counsel for caveator requested the Court to charge the 
jury: 

Ist. That in presumption of law, the testator, Littleberry 
Lucas, was an insane lunatic, (from age and disease,) on the 
2d day of April, 1855; and unless this presumption is re- 
moved by satisfactory proof the will cannot be set up; and 
the burden of removing it is on the propounders, 

2d. That while witnesses are allowed to give their opinions, 
with the facts on which they are based, as to the sanity or 
insanity of the testator; yet the weight of the evidence is to 
be determined by the facts, rather than by their opinions, 

3d. That our position is to be believed in preference toany 
negative ones; and that witnesses who testify to positive acts 
of insanity, are to be believed in preference to them who tes- 
tify that they saw nothing to the contrary of his being sane, 
though they never examined. 

4th. That while the law ordinarily gives strength to the tes- 
timony of the witnesses to the will, from the presumption 
that they examined the testator, yet when it is positively 
shown that they did not examine him, the strength given to 
their testimony on this presumption is withdrawn, 

5th. That great caution is necessary to be observed in ex- 
amining the proof of a lucid interval —that such proof is ex- 
tremely difficult for this, among other reasons, viz: that the 
patient is not unfrequently rational to all outward appear- 
ances withoutany real abatement of the malady. 

6th. That when delusion exists, and can be called forth on 
any particular subject (it being first shown by the pending 
of an inquisition that the alleged testator was an insane 
“lunatic,”) then he cannot be said to be in a lucid interval, 
and before such lucid interval can be established, satisfacto- 
ry proof must be given of the disorder having been thrown 
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off at the time of the alleged execution of the will, and there 
must be a complete interval of sanity applying to the par- 
ticular act in question, and if there is anything sounding to 
foliy, it will be conclusive to all legal purposes against the 
presumption of a lucid interval. 

7th. That if the jury believe that Littleberry Lucas’s luna- 
cy is not traceable to any fact of circumstances connected 
with his son, Cincinnatus M. Lucas, but when in that condi- 
tion he was impressed most unfavorably towards him, appa- 
rently without reasonable or adequate cause, and if they.oelieve 
he was subsequently restored to his reason, except as to feel- 
ing towards his son, conceived when in an insane state of mind, 
and if he continued to suppose that his conceits, formed 
when in that condition, were true when they were not ; and if he 
acted when making his will, as ifthey were true, and under a 
firm persuasion that they were true, and the will was the re- 
sult of that delusion, then they must set it aside. 

8th. That if Littleberry Lucas, was under a guardianship, 
as a person insane or lunatic, at the execution of the paper 
propounded, then the burden of proof is on the propounders 
to show beyond a reasonable doubt, by clear and satisfactory 
testimony, that he had both mental capacity and freedom of 
will and action to make a will. 

9th. That in estimating the proof of a lucid interval or res- 
toration to sanity, when permanent proper insanity has once 
been established by an inquisition, little reliance is to be 
placed upon the opinions of witnesses, but the jury should 
be guided in their judgment by acts done and facts proved. 

10th. Undue influence to invalidate a will varies with the 
strength or weakness of the testator’s understanding ; when 
the capacity is little, a smaller amount of influence will have 
that effect, especially when the alleged testator is under guar- 
dianship, as an insane lunatic from age and disease ; that 
under such circumstances excessive importunity or constant 
annoyance of the testator, one associating constantly with 
him and being intimate with him, or supposed to be a fa- 
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vorite with him, or having claims upon his bounty, amounts 
to undue influence. 

11th. If Littleberry Lucas was a weak man atthe making 
of the will, and there was any fraud practiced upon him in 
procuring it, or if the execution of the paper propounded was 
attended with circumstances that warrant a suspicien that 
the testator was practiced upon by imposition, then the will 
is void, and the jury must so find. 

12th. That though a person has a right, and it is lawful 
for him to move a testator to give him his proptrty, even 
when the testator is a person of weak judgment and easy to 
be persuaded, and the legacy is great—yet, if in such case, a 
person does so move a testator, a very strong presumption 
arises that the moving is of a sort not right or lawful, and 
only to be rebutted by bringing forward something sufficient 
to show the will to be such as a person of average mind, 
morals or family love, might be supposed willing to make. 

13th. That if the jury believe there has been a great change 
of testamentary disposition on the part of Littleberry Lucas, 
and that there has been a wide departure from a favorite 
scheme of disposition, and without any adequate or reasona- 
ble motive for the same, especially if at the time of making 
the subsequent will the capacity of the testator is at all doubt- 
ful, these are circumstances strongly to show that the will is 
not the act of the testator, and requires strong satisfactory ex- 
planation. 

14th. That in arriving at the character of the act under 
consideration, the terms upon which the testator stood with 
different members of his family are to be taken into consid- 
eration by the jury. 

15th. That in determining whether a lunatic, under the 
control of a guardian, was restored to sanity, orin a lucid 
interval at the time an act was done, the jury are to look to 
the state of feeling and mode of thinking of the persons when 
sane, and if there is a prolonged departure from such feeling 
and modes of thinking, this is evidence of insanity; if, at the 
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time of the alleged lucid interval or restoration to sanity, the 
state of feeling and modes of thought are not such as usual 
to the person, while in a healthy state of mind, he cannot 
be said to be restored to sanity, or enjoy a lucid interval. 

16th. If the alleged lunatic converses intelligently and ra- 
tionally on those subjects upon which he is most deranged, 
then the jury may consider the lucid interval or restoration 
to sanity established; but if he does not so converse, it is 
otherwise; and the mere fact that he so converses upon in- 
different subjects, affords no sufficient evidence of restora- 
tion to sanitf. 

17th. That the jury are to take into consideration the evi- 
dence of insanity, delusion and undue influence, if they be- 
lieve there is any existing before and after the making of the 
will, as throwing light upon these subjects at the time of ma- 
king the will, and if they believe that such insanity, delusion 
or undue influence existing both before andafter the making 
of this will, this imposes upon the propounders the burden of 
showing, by clear and satisfactory evidence, that no such in- 
sanity, delusion or influence was operating upen his mind 
at the time the will was made. 

18th. And if they believe these things existed before and 
after making this will, proof of calmess and of doing ordi- 
nary matters of business, is not sufficient to repel the pre- 
sumption of insanity raised by the inquisition of lunacy and 
the finding of the jury, declaring him an “insane lunatic 
from age and disease.” 

19th. That the jury have no power to pass upon the va- 
lidity of the will of 1845, but they are to consider it only as 
evidence of former testamentary disposition and intention. 

20th. If the jury believe the paper propounded was made 
and intended as a mere temporary instrument for a purpose, 
and the testator intended and attempted to write another 
will, afterwards, settling his property on his daughters and 
their children, and was prevented from making such subse- 
quent will by the acts or false messages of James M. Par- 
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sous, or either or all of the propounders, then they must find 
against the paper propounded. 

All of which charge the Court gave in the words and lan- 
guage requested by the caveator’s counsel, and without any 
qualification or addition except the first, which the Court 
qualified by striking therefrom the words, “from age and 
disease,” and the 19th request, which the Court refused to 
charge in the words and language requested, to which qual- 
ifications and refusal caveator’s counsel excepted. 

The Court charged the jury as follows: 

James M. Parsons and. wife, Elza Holsten and wife, and 
Peggy Lucas, have brought a paper into Court, and pro- 
pounded it for probate, as the last will and testament of Lit- 
tleberry Lucas, deceased. 

To the admission of this paper to probate and record, as 
the last will and testament of the deceased, Cincinnatus M. 
Lucas has filed objections on the following grounds, viz: 

A want of testamentary capacity in the testator—that is,» 
that at the time of the execution of this paper, as his will, he 
was not of sound disposing mind and memory. 

That at the time said paper purports to be executed, the 
said Littleberry Lucas was a lunatic under commission, and 
not capable in law of making a will; and also, at the time of 
its execution, he was laboring under an insane delusion, or 
hallucination, as to caveator, and was thereby greatly preju- 
diced against him. 

And that it was obtained by the exercise of undue influ- 
ence and fraudulent practices on the part of the propounders. 

These are the grounds relied on by the caveator to set the 
paper aside as the will of the deceased. 

The propounders, Parsons and wife, Holsten and wife, and 
Peggy Lucas, say, that the paper offered for probate is the 
the last will and testament of the deceased, and as such, 
ought to be admitted to record. | 
The caveator, C. M. Lucas, says that itis not his last willand 
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testament, but that it is void on the grounds relied upon in 
his caveat. 

And this assertion on one side, and denial on the other, 
make the issue, which you must determine, and the question 
submitied to you for decision is: Isthe paper which has been 
propounded for probate, the last will and testament of Little- 
berry Lucas? And the consideration of this question neces- 
sarily includes the objections relied on by the caveator. All 
are submitted to you for consideration and decision. The 
propounders bring the paper into Court, and ask that it be 
admitted to probate and record, as the will of the deceased. 
The burden is on them to prove that it is his will. 

A will is the declaration of a man’s mind, cr intention, as 
to the disposition of his property to take effect after his death. 

The law requires certain formalities to be observed in the 
execution of such an instrument; and a certain state of mind 
in the person executing it is necessary to give it validity, 
That these formalities have been observed, and that this state 
of mind existed at the time of the execution of the instru- 
ment, are facts which the person propounding the paper for 
probate and record must prove. 

These iegal formalities are, that the will was signed by the 
testator, and attested by three creditable witnesses, in his 
presence, and at his request; and the stateof mind necessary 
to give it validity is, that he had testamentary capacity— 
that is, capacity to know what he was doing at the time he 
executed it, and that he executed it freely, voluntarily, and 
without compulsion. 

Whether these facts have been proven in thecase now be- 
fore you, is a question for your determination; it is for you 
to determine and say, whether the paper propounded for pro- 
bate was signed by the deceased, and attested by three cred- 
itable witnesses, in his presence, and at his request, and 
whether at that time he had a sound disposing mind and 
memory; or, in other words, capacity toknow what he was 
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doing, and whether heexecuted it freely, voluntarily, with- 
out compulsion. 

If these facts have been proved, the burden of proof is re- 
moved to the other side; it then is incumbent on the cavea- 
tor to show by proof, by legal testimony admitted before you, 
that the paper propounded for probate is not the last will and 
testament of the deceased. He must sustain his objections 
to the paper, as the will of the deceased, by proof. And this 
brings before you the grounds upon which the caveator re- 
lies to exclude from probate and record the paper now under 
consideration. 

The Court will explain to you the law applicable to the 
several objections against the admission of the paper to pro- 
bate, as the last will of the deceased. It will then be your 
duty to determine, according to the law, as it may then be 
given to you, whether the facts proven are sufficient to set it 
aside, and authorize you to declare it void. 

The first ground of objection is, a want of testamentary ca- 
pacity in the deceased, at the time of the execution of the in- 
strument alleged to be his will. 

It is the duty of the Court to explain to you what, in law, 
is meant by testamentary capacity. Itis your duty to deter- 
mine whether the facts, which show testamentary capacity 
ora want of it, have been proven. 

By testamentary capacity is meant a sound disposing mind, 
and memory—that is, the testator must have mind enough to 
know what he is doing, and memory to recollect what prop- 
erty he has to dispose of, and the person to whom he wishes 
' to bequeath it. He must also have what the law calls the 
animus testandi—the design, the intention, that the particu- 
lar paper shall be his last will and testament; or,in othe 
words, that he intended to make a last will and testament, that 
he intended the paper signed by him to be that will. 

To possess sufficient testamentary capacity to make a will, 
the law does not require a testator to have the same strength 
of mind, which is necessary to enable him to make contracts, 
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and to transact the ordinary business of life. If he has ca- 
pacity to know his property, and the persons who are to be 
the objects of his bounty—that is testamentary capacity, and 
that is all the capacity which the law requires one to possess 
to make a valid will. 

To apply this law to the case now before you, and the pa- 
per under consideration—the question for you to consider 
and determine is: Were the mind and memory of the de- 
deceased sufficiently sound to enable him to know and un- 
derstand the business in which he was engaged at the time 
he signed it, and did he intend it to be his last will and tes- 
tament? If he had such mind and memory and such in- 
intention, then he had testamentary capacity. These are 
facts, which you must determine from the evidence, and you 
must satisfy yourselves from the testimony, whether they 
have been proven—and in determining this question, you 
must look to the time when the paper was signed by the tes- 
tator, as the point at which his capacity to make a will is to 
be tested, and you must determine whether at that time, he 
possessed a sound disposing mind and memory. He may 
not before or afterwards, have had such a mind and memory, 
as constitutes testamentary capacity, yet if at the time of ex- 
ecuting the particular instrument, he knew what he was do- 
ing—knew what disposition he was making of his property, 
and knew who were to be the objects of his bounty, and the 
relation they sustain to him, he had testamentary capacity, 
and could make a valid will. His incompetency before or 
after the execution of the will amounts to nothing, unless it 
also existed at the time when he signed the paper, and was 
of such a nature as to show a want of testamentary capaci- 
ty at that time. That being the point of time to which you 
will direct your attention fo determine the capacity of the 
testator you will look to the testimony of the witnesses who 
attested the instrument, and of those who were present at its 
executiou—all other things being equal, the law places more 
reliance upon the testimony of such witnesses, than it does 
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upon those who were not present, for the obvious reason, 
that the law considers the attesting witnesses, as called upon 
to examine into and be satisfied of the capacity of the testa- 
tor to make a will. 

But the Court does not mean that you are to look alone 
and exclusivley to the testimony of the attesting witnesses, 
and those who were present at the execution of the alleged 
will—you will look to the testimony of all the witnesses— 
and if their testimony is conflicting and contradictory, you 
must not impute perjury to any of them, but reconcile their 
testimony, if it can be done—but if it cannot, then take into 
consideration all the circumstances under which the witness- 
es testified. 

It is a rule of evidence that when the testimony of wit- 
nesses is conflicting and contradictory, the witnesses are un- 
impeached—it is the duty of the jury to weigh and compare 
it, and reconcile it, if it can be done, so that credit may be 
given to each and every part of it—but if it is irreconcilable 
—if it is so conflicting that the testimony of one witness 
cannot be believed, without disbelieving that of another, then 
the jury should weigh the testimony carefully—look to all 
the circumstances connected with the witnesses, and under 
which their testimony is given—their manner of testifying 
when they testify before you—their means of knowledge— 
the lapse of time since the occurrence of the events which 
they detail—whether the facts as to which they testify are of 
a recent or remote date—the failure of memory from the 
lapse of time—the degree of credit to be given to their memo- 
ry—their capacity to judge as to the subject upon which they 
testify—the relation they sustain to the parties at controversy, 
and the bias and inftuence which may operate upon them— 
look to all these circumstances—compare and weigh the tes- 
timony, and give the preponderance to that side, which has 
the weight of evidence. And in determining the testamen- 
tary capacity of the testator, or the want of it, at the time of 
the execution of the instrument, you will also take into con- 
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sideration the circumstances attending its execution, which 
have been proven before you. 

You will look to his means of knowing the contents of 
the paper—whether the contents were dictated by him and 
written in accordance with his instructions, and whether 
they correspond with a previous declared intention—and 
you are authorized to determine as to the soundness or un- 
soundness of the testator’s mind from all these circumstan- 
ces, and from his conversation and acts at the time the alleged 
will was made—and to satisfy yourselves what facts and 
circumstances attended the execution of the instrument, you 
must look to the testimony of the witnesses upon this point. 

Another ground relied on by the caveator for setting aside 
the paper, which has been propounded for probate is, that 
at the time said paper purports to be executed, the said Lit- 
tleberry Lucas was a lunatic, under commission, and not ca- 
pable in law of making a will; and at the time of its exe- 
cution he was laboring under an insane delusion or halluci- 
nation as to caveatcr, and wasthereby greatly prejudiced 
against him. 

A man who has been declared a lunatic, and placed un- 
der commission of lunacy is competent to make a will, if it 
be done in a lucid interval, or upon restoration to sanity, 
though the commission of lunacy still be in force and unre- 
voked. It is not necessary to revoke the commission of lu- 
nacy to enable a man who has been declared a lunatic to 
make a will; but to make a valid will it is necessary that he 
be restored to sanity, or do it in a lucid interval ; and when 
one is declared a lunatic, and put under guardianship, the 
burden of proving his restoration to sanity is upon those 
who assert it, The presumptior of law is that the lunacy 
continues until the contrary is made to appear. Though the 
deceased was under a commission of lunacy, yet, if he had 
a lucid interval; if at any time he was restored to sanity, it 
was competent for him to make a will, but the burden of 
proving the lucid interval, and the restoration to sanity, is 
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upon the propounders; and the testimony upon this point 
must be such as to satisfy you beyond a reasonable doubt. 
The doubt must be a reasonable one; it must not be an ima- 
ginary one, but must actually exist, and must arise from such 
a state of facts, as to leave the mind in a state of hesitation 
on which side the truth lies. The proof must satisfy you 
beyond such a doubt, that the deceased, at the time of sign- 
ing the paper now before you, was restored to sanity, or did 
it during a lucid interval; and if an improper or undue in- 
fluence was brought to bear upon the deceased to induce 
him to make the will, then the proof of his capacity should 
be clear, and strong, and undoubted; but if no such influ- 
ence was brought to bear upon him if he executed the in- 
strument freely, voluntarily, and of his own accord, then or- 
dinary proof of his capacity and restoration to sanity is suf- 
ficient. 

But the caveator insists that at the time of the execution 
of the alleged will, the testator was laboring under an insane 
delusion or hallucination, as to him, and was thereby greatly 
prejudiced against him. 

Partial insanity; a delusion on some particular subject 
may exist; when such is the case; when the testator is de- 
ranged on a particular subject, and is rational on all other 
subjects, his testamentary capacity is not destroyed, unless 
the will is the offspring of the delusion, under which the tes- 
tator is laboring, but if the act can be traced to the morbid 
delusion, and isthe act of that delusion, then the act is void. 
A delusion is where one supposes a thing to be true, which 
is not true, and acts in reference to it, as though it were ac- 
tually trne, and under a firm belief that it is so. 

To apply the law thus given to you by the Court to the 
ground of caveat under consideration : 

If the deceased was laboring under a delusion of mind 
upon any subject at the time of the execution of his will, and 
the will is the result of that delusion, then it is void, though 
he might have been sane on all other subjects; but unless 





608 SUPREME COURT OF GEORGIA. 


Lucas vs. Parsons et al. 








the will be the result of such delusion, the will is not vitia- 
ted by partial insanity or delusion on a subject not affecting 
his mind, when the will was made. 

If the deceased was Jaboring under an insane delusion, or 
hallucination, in regard to the caveator, when he made the al- 
jeged will, and was impressed unfavorably towards him, and 
without adequate cause,if this unfavorable impression:and 
delusion were conceived, while in an insane state of 
mind, and were the result of that state of mind; and if he 
was subsequently restored to reason in all respects except as 
to the feeling towards his son, conceived when in an insane 
state of mind; and if he continued to suppose that his con- 
ceits, formed when in that condition, were true when they 
were not true, and if he acted in making his will as if they 
were true, and under a firm persuasion that they were true, 
and the will was the result of that delusion, it ought to be 


set aside. But on the other hand, if the deceased, before his 


derangement,had intended to make another will, and had 


made that intention known, and the will made is in con- 
formity to such declared intention, a mere resentment against 
his son, not amounting to a delusion, will not vitiate the will. 

Where actual insanity is proved to have once existed, ei- 
ther perfect recovery, or a lucid interval at the time of making 
the will, must be clearly proved to entitle an alleged testa- 
mentary instrument to be pronounced for asa valid will; but 
where it is not a case of insanity in the usual acceptation 
of that term, but the person making the will has been under an 
aberration of mind from the excessive use of intoxicating 
spirits, and his unsoundness of intellect is attributable to 
that cause, and no other, and the excitement, which deranges 
his mental faculties is produced by immoderate indulgence 
in spirituous liquors; the will of such a man is valid, if 
there is an absence of the excitement at the time of the act 
done, so far as to show that he acted with reason and delib- 
eration, and with an understanding of what he was doing— 
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and no other proof of restoration to soundness of mind is 
necessary in such a case, 

If you should come to the conclusion from the testimony ~ 
that the testator was incompetent to make a will at the time of 
the execution of this instrument, either from a want of testa- 
mentary capacity, or from an insane delusion as to the cavea- 
tor, you will find for the caveator ; but if you should find from 
the evidence that he was competent, and had testamentary 
capacity, and was free from an insane delusion as to his son, 
you will then inquire, whether the paper alleged to be the 
will of the deceased was obtained from him by undue influ- 
ence. 

To enable you to determine this question, the Court will 
explain what is meant by undue influence. Itis as clearly 
defined in law as is testamentary capacity—both are so 
clearly defined that no one can mistake either. 

Undue influence when it is shown to exist, is'good ground 
for setting aside a will; but what amount of influence is suffi- 
cient to vitiate a will? It is this: 

The influence, to vitiate the act, must amount to moral 
force and coercion, destroying free agency; a complete do- 
minion over the mind of the testator must be obtained; it 
must not be the influence of affection and attachment; it 
must not be mere desire of gratifying the wishes of another, 
for that would be a very strong ground in support of a testa- 
mentary act;—further, there must be proof that the act was 
obtained by this coercion—by importunity, which could 
not be resisted—that it was done merely for the sake of 
peace; so that the motive was tantamount to force and fear 
‘The influence exercised in procuring a will, sufficient to set 
it aside, must be sufficient to destroy free agency. 

If the influence amounts to constraint, and prevents the 
free action of the testamentary capacity of the testator, then 
it is undue, anda will obtained by the exercise of such an 
influence is void—it is not the will of the testator, but of the 
person or persons who exercised the influence. 

VOL, XXVII.—-39 
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Whenever an improper influence is brought to bear upon 
the mind of one whose mental capacity is naturally imbe- 
cile, or impaired by age, intemperance, disease, or from any - 
other cause, proof of the testamentary. capacity of sucha 
one, and of the free and voluntary execution of his will, 
must be clear and strong. If you believe, from the testi- 
mony in this case, that such an influence was exerted upon 
the testator, as constrained him to makea disposition of his 
property contrary to his free will aud desire, you ought to 
set it aside; but if no such influence was exerted, you will 
find the paper propounded to be the last will and testament 
of the deceased, unless it be void on the ground of fraud, 
which the caveator alleges was practiced upon the testator ; 
or in other words, that it was obtained from him by fraud- 
ulent practices, 

What is meant by fraudulent practices, is deception prac- 
ticed upon the testator, by which he was deceived, and in- 
duced to make a will, which, if left'to himself, he would 
not have made, or by which, provisions were incorporated 
in his will, making a disposition of his property different 
from that which he would have made, if he had not been 
deceived. Such is what the Court understands to be meant 
by fraudulent practices, If such deception was practiced 
upon the testator by the propounders, or either of them; if 
they procured the will to be made by deception practiced 
upon the testator, (and you must look to the testimony of the 
witnesses to determine whether such be the case,) if the evi- 
dence be sufficient to satisfy you that this will was obtained 
by deception practiced upon the testator, then it is tainted 
with fraud, and should be set aside. 

But when the caveator charges the will to be the result of 
fraud, it is incumbent on him to prove it—unless proof be 
adduced to show the fraud, the presumption of law is, that 
there was no fraud, for it is not to be presumed; it must be 
proved. And it may be proven by circumstantial, as well as 
positive and direct testimony. Fraud usually conceals itself, 
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and it is generally by circumstances alone, thatit can be de- 
tected and exposed to view; and where circumstances alone 
are relied on to show the fraud, these, when combined and 
examined, should be strong enough to satisfy the mind, be- 
yond a reasonable doubt, of the existence of the fact they 
are adduced to establish. The proof, when circumstantial, 
must be strong enough to satisfy the consciences and under- 
standings of reasonable men; and the question for you to 
determine, is, whether the testimony in this case, positive or 
circumstantial, is sufficient to satisfy your minds and con- 
sciences, that this will was procured to be made by fraudu- 
lent practices on the part of the propounders, or either of 
them; if it was, it is vitiated by the fraud, and ought to be 
set aside, 

Tosum up, in conclusion, you are to decide, from a care- 
ful consideration of all the testimony before you, whether 
Littleberry Lucas, had, at the time he executed this will, 
sufficient testamentary capacity to dispose of his property 
with discretion and understanding, or whether it was the 
result of any insane delusion as to his son, Cincinnatus M. 
Lucas, the caveator—if he had such capacity, and no 
such delusion existed, then you will inquire whether the 
will was obtained by the exercise of undue influence, and 
whether the testator was under such constraint, as des- 
troyed his free agency, and prevented him from disposing of 
his property according to his own will and desire; if no 
such influence was exerted, then was the will obtained from 
him by fraudulent practices, These are the questions for 
you to consider and determine. 

If he did not possess testamentary capacity at the time he 
executed the will, or if it was the result of an insane delu- 
sion as to his son, C. M. Lucas, you ought to set it aside; 
if it was obtained from him by undue influence, as explain- 
ed to you by the Court, you ought to set it aside. Orif it 
was obtained by fraudulent practices on the part of the 
propounders, or any of them, it ought to be set aside. If any 
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of these grounds exist, and has been satisfactorily proven, 
it is sufficient to authorize you to setthe will aside; but if 
neither ground has been proven to your satisfaction, as pru- 
dent and reasonable men, then the paper before you vught 
to be established as the last will and testament of Littleber- 
ry Lucas, deceased. As you may determine the facts, so let 
your verdict be rendered. 

The Court charged, as requested by counsel for caveator, 
except the first and nineteenth requests. The first was 
modified by striking out the words “from old age and 
disease,” and the nineteenth was refused altogether. 

The jury then retired and bronght in a verdict in favor of 
the propounders, and setting up the paper propounded as the 
last will and testament of Littleberry Lucas, deceased; where- 
upon, the caveator moved, during said term of said first 
mentioned Court, for a rule nisi for a new trial, on the fol- 
lowing grounds: 

lst. Because the Court erred in confining the counsel who 
opened the case for the caveator, to a bare statement of the 
facts the caveator expected to prove,and the statement of the 
legal positions he designed to hold before the Court and 
jury, and in refusing upon objection to that effect, made by 
the opposite counsel, to allow caveator’s counsel to deduce 
from said legal position and testimony, the conclusion and 
references he designed to draw from the premises afore- 
said, and to argue to the jury from said facts and law. 

2d. Because, the Court erred in sustaining the objection 
made by propounder’s counsel to the testimony of Colin 
Mulholland, stating, in order to fix the date of the conversation 
of which said Colin Mulholland testified, that it was on the 
evening C. M. Lucas came to Macon to seeabout the cotton 
stored with Field & Adams, and who said that he had come 
to claim thesame; upon the ground that it was the sayings 
of said C. M. Lucas, and not a part of the res geste, and in 
rejecting said testimony. 

3d. Because the Court erred in refusing to allow caveator 
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to prove by R. P. Trippe, Col. Pinkard and others, that early 
in October, 1856, C. M. Lucas made a proposition in writing 
to propounder’s counsel, that if the money and notes and 
negroes and land, bequeathed to him by the will of 1845, 
constituted the ground of dissatisfaction with the’ will of 
1845, and of fraud against him, he was ready, and offered to 
give them all up for distribution; that Parsons, one of the 
propounder, witlg full information of this proposition, said 
soon afterwards to Col. Pinkard, “If this proposition 1s ac- 
cepted, will the old will be set up; Col. Pinkard replied, 
“ves,” “except so far as it is annulled by the terms of the 
proposition ;” Parsons replied, “do you think I would ac- 
cept such a proposition as that,’ and rejected it; and in 
refusing to allow the caveator to prove the declaration of 
Parsons, as_ above stated : the Court rejected the evidence on 
the ground, that it would be allowing caveator to manufac- 
ture evidence for himself. 

4th. Because the Court erred in refusing to allow caveator 
to prove by Samuel Hall, that he was present at the March 
Term, 1856, of the Crawford Superior Court, when the case 
between Littleberry Lucas vs. Cincinnatus M. Lucas, to re- 
voke the letters of guardianship of said Cincinnatus M. 
Lucas was tried; that Francis E. Bacon was sworn on said 
trial, and testified that he saw C. M. Lucas give said Little- 
berry Lucas $100 or $150, at Francisville; that said Francis ° 
E. is now dead, and that he was a man of undoubted char- 
acter, and entitled to full credit. 

5th. Because the Court erred in allowing propounder’s 
counsel, in conclusion, to argue before the jury, that the in- 
quisition of lunacy was void and irregular, when no notice 
had been given of such a ground in the preceding argument ; 
and in overruling caveator’s objection thereto ; and in allow- 
ing said proponnder’s counsel, to argue that C. M. Lucas 
had loaned out thirty or forty thousand dollars in his hands, 
as guardian of L. Lucas, to people of Crawford county, 
with a view of influencing public sentiment there in his, said 
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C. M. Lucas’ favor, when there was no proof of such facts, and 
in not stopping him upon the request of caveator’s counsel 
to that effect, and in not expressing disapprobation of his 
course, when said counsel declared, in the presence of the 
jury, that he had gotten it out, and as sensible men, they 
would have to be influenced by it, whether it was regular or 
10t. 

6th. Because the Court erred in refusing to give in charge 
in the words and language requested the first request made 
by caveator’s counsel,as follows: “That in presumption of law 
the testator, L. Lucas, was an insane lunatic, from age and 
disease, on the 2d day of April, in the year 1855, and unless 
this presumption is removed by satisfactory proof, the will 
cannot be set up, and the burden of removing it is on the pro- 
pounder,” and in striking from them the words “ from age 
and disease.” 

7th. Because the Court erred in refusing to give in charge 
in the words and language requested—the request of cavea- 
tor’s counsel as follows: If the jury believe the paper pro- 
pounded was made and intended as a mere temporary .in- 
strument for a purpose, aud the testator intended and atiempt- 
ed to write another will, afterwards, settling his property on 
his daughters and their children, and was prevented from 
making such subsequent wil! by the act, or false messages of 
James M. Parsons, or either or all of the propounders, then 
they must find against that paper propounded—and in re- 
fusing tu charge the same, or any part thereof, and in giving 
no charge upon the subject embraced in said request. 

Sth. Because the verdict of the jury is contrary tolaw and 
evidence, and decidedly and strongly against the weight of 
evidence. 

9th. Because the charge of the Court was abstract and 
general—not applied to the facts, and circumstances of the 
case, and was well calculated to mislead and confuse, and 
did, in fact, mislead and confuse the jury. 
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The Court refused the motion for a new trial, and counsel 
for caveator excepted. 











Srepuens; Hatt; Hurt, for plaintiff in error. 


Tripre; Por & Grier; Norman, contra. 
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By the Court——Lumrxtn J. delivering the opinion. 






[1.] The great question made by the record in this case, and 
the cue chiefly argued by counsel on both sides, is, whether 
the Court below erred in refusing to grant a new trial on the 
Sth ground, in the motion for a new trial, “because the ver- 
dict was contrary to the law and evidence, and decidedly 
and strongly against the weight of evidence.” 

The evidence is voluminous, and the witnesses give differ- 
ent opinions, as to the capacity of the testator at, and about 
the time of the fuctum of the will, but the main current of 
facts in relation to the testator’s “mind and habits, and 
affections,’ seem to be very well agreed on by nearly all 
the principal witnesses on both sides. The evidence 
makes us distinctly acquainted with the testator as far back 
as twenty years before the making of the paper here set up 
as his will, and there is some evidence going much further 
back, but it is unnecessary to consider it. Prior to the win- 
ter of 1853 and 1854, the testator was asane man; after that 
time, it is conceded by the propounders, that he became de- 
ranged, at least a lunatic. The propounders insist, however, 
that he was restored to his reason, or at least had a lucid in- 
terval, en the 2d day of April, 1855, and this is denied by 
the caveator, and this is the main issue, 

Before the loss of his reason, Dr. Hall says he was “a 
clear headed, discriminating person in ordinary business 
matters, respectful and decent in his deportment.” All the 
witnesses who speak on this point, corroborate this statement. 
He was a practical, thriving business man, careful with his 
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property, very successful in farming, and in the use of money ; 
he was a drinking man, and sometimes drank too much; and 
when drinking fond of jesting; “but he was never irra- 
tional,” “never indecent in his deportment,” never substi- 
tuted “imaginary things for facts,’ even when he had drunk 
too much. “ He was just as hard to trade with under the 
influence of liquor, as at any other time.” 

He had great domestic troubles; he and his wife did not 
live happily together; her temper was unfortunately affected 
by a hysterical disorder, but this kind of life was not uni- 
form and continuous; there were times when her temper 
gave way, and then there was greater harmony in the house- 
hold. At times, they did not speak to each other, nor did 
they room together. He often complained of his hardships 
in these respects, and declared his domestic troubles drove 
him to drinking. A poor, but common refuge in such cases. 
Many other evidences of unhappiness are stated in the re- 
cord, which I need not repeat. He hadtwo daughters ; one 
married Elza Holsten, and the other married James M. Par- 
sons; neither married to suit him. The last, especially, 
married clandestinely, and very much against his will; for 
sometime after this marriage, the witnesses say, the testator 
“hated Parsons;” afterwards he said he would make the 
best of it, and some of the witnesses say “he came to 
respect Dr. Parsons;” Holsten, he declared, was not of much 
force any way. It isvery clearly shown, that always before 
his insanity, Littleberry Lucas declared, neither of these 
men should ever have his property “if he died in his right 
mind.” : 

The testator had one son, the caveator in this case; in this 
son, and his family, this old man seems to hav: found all 
his happiness. Our brother Hill speaks of this son as the 
old man’s cloud by day, and pillar of fire by night,” and 
even our brother Trippe, the counsel for the propounders, 
admits that Cincinnatus M. Lucas “was at once the old 
man’s Reuben and Benjamin.” With a force which a glad 
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father’s heart alone could express, the testator was in the habit 
of declaring that “Nat, his son, was all a father’s heart could 
wish.” After a careful examination of the evidence, we 
must admit, that none of these eulogies can be called ex- 
travagant. As a natural result, this son had all his father’s 
confidence. He kept his money and notes, attended to alk 
his business, “helped him to make what he had,” and it 
seemed to be the father’s delight to do just as his son said. 
He bought a new secretary for the safe keeping of his papers, 
and had it carried, not to his own, but to Nat’s house. If a 
neighbor came to borrow money, he sent him “to Natty;” 
if cotton was to be sold, or an overseer employed, or any- 
thing else done, “Natty” must doit. The wisdom of this 
confidence is seen in the result—the old man continued to 
grow rich. With this clear head, and these fixed affections, 
old Mr. Lucas, sometime before 1845, called on his neighbor, 
Mr Lester, to write his will; it was very carefully prepared. 
The testator and the scrivener, at the instance of the first, 
sought a retired place, and Mr. Lucas had his plan for dis- 
posing of his large estate, all arranged; he gave his wife a 
competency ; he settled upon his daughters, portions for life, 
remainder to their children; he gave Cincinnatus’s sons a 
special legacy “to perpetuate his name,” as he said; he gave 
his faithful old negroes, “ who had worked with him, and 
through the heat and burthen of the day,” to his son, for 
“Natty would take good care of them;” he stated to Mr. 
Lester his reasons at the time, for so making his will, and 
for giving his son’s family the advantage, and they are in 
strict accordance with the facts above stated; “it was a 
rational act, and rationally done.” 

Some time after this, he bought a plantation west of Flint 
River, and put certain negroes on it; this he did for his son’s 
“boy children ;” he bought it for them, and gave it tothem, 
and often spoke of it, and gave his reasons for it. Many of 
the witnesses detail many facts showing the old man’s fixed 
purpose inthis regard. To fix this property on Nat’s boys 
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as a gift from their grandfather, in token of his affection for 
them, and, their father and mother, ‘‘and to perpetuate his . 
name ;” he destroyed the will drawn by Mr. Lester, and on 
the 7th day of July, 1845, made another; this will was also 
made with great care; it was drawn by his confidential at- 
torney, is elaborate, and well planned, and precisely as the 
one described by Mr. Lester, with the exception of the 
change of legacies to the children of his son, At this time, 
Littleberry Lucas lived in Monroe county; in 1847, he ap- 
lied to the Legislature to change the county lines, so as to 
include him in the county of Crawford, stating in his sworn 
petition for this purpose, that he had made his wil!, that his 
son was appointed his executor; that most of his lands and 
property lay in the county of Crawford, where also his son 
lived, and for the convenience of his son in executing his 
will, he wished to be placed in the county of Crawford; 
the Legislature granted his petition; afterwards, at the session 
of 1851-52, an Act was passed repealing generally the 
former Acts changing the county lines, and this placed Lit- 
tleberry Lucas back in the county of Mouroe; to the very 
next session of 1853-’54, he sent his petition to be placed 
back again into Crawford county ; he asked Col. Hunter to 
assist Mr. Culverhouse and Ray, in getting this bill passed, 
as he was thrown back into the county of Monroe, against 
his wish, and wished to be placed again in Crawford, for the 
convenience of his executor; this bill was also passed, and 
approved the 13th day of February, 1854; he also became 
dissatisfied with some decisions of this Court, because he had 
understood they conflicted with the settlement of his daugh- 
ter’s; he brought his will to his lawyer, Col. Hunter, in the 
fall of 1853, as Col. H. recollects, for examination in this 
particular, and when informed that his will did not conflict 
with the decisions of the Supreme Court, he expressed him- 
self pleased, and again expressed his particular satisfaction 
with these portions of his will, and repeated the same reasons 
for them which he had givenso often before. Upto this 
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period, and to these points, the testimony is clear, strong, and 
unbroken, By the will of 1845, he gave his money and 
notes, to his spn Cincinnatus; some three of the witnesses 
think he expressed a dissatisfaction with this portion of his 
will before his derangement; Mr. Banks says he spoke to 
him to write a new will on this account, in May, 1853, but. 
did not say how he would make it otherwise, and never ap- 
pointed a time to attend to it. Mr. Woodward and Mr. Jack- 
son also spoke of hearing similar remarks before his de- 
rangement, but they are not certain astothe time. Admis- 
sions and casual remarks, unless wel] remembered, and 
distinctly repeated, furnish very weak evidence. 

We know the human memory is at fault, in nothing more 
than dates, unless particularly charged to remember them. 

Most clearly, therefore, the will of 1845 contained and 
represented the testamentary intentions of Littleberry Lucas, 
when sane, and admitted, on all hands to have been sane. 
The time when Mr. Lucas became insane is not definitely 
fixed; Dr. Hall, an experienced physician, discovered some 
symptoms of it, he thinks, as far back as shortly after 1850; 
he was getting quite old—near the period allotted for man to 
live; his insanity was doubtless produced by a combination 
of causes; the manifestations of the malady of madness 
were numerous, and unmistakeable; we will mention some 
of the more prominent, for the purpose of tracing with more 
certainty, the evidences of his condition on the 2d day of 
April, 1855. 

With a few immaterial exceptions of opinions to the con- 
trary, it is conceded by all, that this old man had not his 
reason in 1854; he lost all sense of decency in the presence 
of ladies; he was untruthful ; he offered a young lady $200, 
and when she refused to receive it, he was about to burn it 
in his pipe, and was only prevented by her consenting to 
take it; he was traveling over the country declaring his 
wife was dead, and he wanted to marry again; addressed 
several ladies; offered to buy a wife, at prices varying from 
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small sums, or a few negroes, up to $20,000; he declared he 
could buy a wife, and would do it; (was this madness? 
Quere;) when corrected iu any of his wild notions, he would 
get angry, and insist he was right; he insulted his own sis- 
ter-in-law, at her own table; was offering to sell his negroes 
at times, for the wildest prices, and then for almost nothing ; 
all the family united in having him declared non compos ; 
and in having a guardian appointed under our statute; ac- 
cordingly, a commission was sued out, on the 30th day of 
June, 1854, he was declared an insane lunatic from age and 
disease, and incapable of managing his own affairs ;” his 
son was appointed his guardian; his affections entirely 
changed; he took up with Parsons and Holsten, and his 
hatred for his son was the most intense; he would curse him 
as the d st rascal, and rogue, and fool, that ever lived ; 
charged him with stealing his will, and his property, and 
declared he intended to make a will, and cut him off with 
$5,as being all the law allowed him. All these manifesta- 
tions of insanity are testified to by many witnesses; pages 
could be filled with his sayings and doings, illustrating this 
sad condition. 

Was he restored, or at least, did he have a lucid interval 
when he executed the paper propounded? It is scarcely 
possible to be too strongly impressed with the great degree of 
caution necessary to be observed in the examination of the 
proof of a lucid interval. White vs. Dwyer, 1 Ecc. R. 46. 
In cases of insanity proper, this proof is often matter of ex- 
treme difficulty, because the patient so affected is not unfre- 
quently rational to all outward appearance, without any real 
abatement of his malady, so that in truth and substance, he 
is just as insane in his apparently rational, as he is in his 
visible raving fits. Brogden vs. Brown, 2 Ecc. R. 369. 

These considerations render it necessary for the Courts 
and juries to rely but little upon mere opinions, but to look 
at the grounds upon which opinions are formed, and to be 
guided in their own judgments by facts proved, aud by acts 
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done, rather than by the judgment of others. Kinleside vs. 
Harrison, 1 Ecc. R. 296; 1 Williams on Ezecutors, 2d 
Am. Ed. 18. ; 

When general Itnacy is once shown, it is not sufficient 
in order, to establish a lucid interval, to show merely a ces- 
sation of the violent symptoms of the disorder, but a restora- 
tion of the faculties of the mind, sufficient to enable the par- 
ty soundly to judge of the act. Hall vs. Warner 9 Ves. 
611. 

Was Littleberry Lucas so far restored as to be able to com- 
prehend the condition of his family and property, to remem- 
ber his affections, obligations, and former testamentary in- 
tentions? Was he relieved of his delusions in regard to his 
son, or did he act on these delusions? 

After a careful examination of the facts proved, and acts 
done, we find every exhibition of insanity existing in 1854, 
continuing in. 1855, and many of the most palpable evi- 
dences of such insanity shown in this record, occurred in 
1855—many of them a short time before, and many a short 
time after the 2d day of April, and on that very day, we find 
several strong “soundings to folly,” declared by the authori- 
ties to be proof,in spite of apparent calmness, of the con- 
tinuance of the malady. 

Let us state a few clearly proven instances, as samples of 
many in this heavy record. Dr. Hall says: “I had a meet- 
ing with him, (L. Lucas) I think in March, 1855, a short 
time before the April Term of the Court of Ordinary, for 
the purpose of bringing about a reconciliation between him 
and his son; I asked him in the street, if he had been to see 
Nat; he said no, that he had as soon goto hell asto go 
there; that Nat was a damned rascal, and a damned rogue, 
and made use of the most violent and abusive terms.” Dr. 
Hall attempted to reason with him,and correct his mistaken 
imaginations about Nat’s conduct, when “he renewed his 

buse of his son in such a violent and abusive manner, that 
concluded he was still laboring under his derangement;” 
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“the was sober at the time, and the indications of insanity 1 
allude to, I did not think the effects of drink operating at 
the time, or produced by liquor recently taken.” George 
Rosseau, a brother-in-law to Littleberry Lucas, says, “he 
also visited my house in 1855; while here he said a man 
that was not worth $70,000, ought to be kicked out of hell; 
he also said he did not know whether there was any hell or 
not, and he be damned if he was going to trouble himself 
aboutit. There wasa quilting at my house while he was 
here, and when the quilt was finished, he proposed to a lady 
of as much respectability as any in this, or any other coun- 
ty, that they would wrap up in the quilt, and go to bed; 
this was said in the presence and hearing of several per- 
sons, and I should not have allowed him to stay in the house, 
but from the fact that I regarded him as an insane man; 
he did not drink any spirits while here the last time, nor 
did I consider him drunk when he came here.” 

William H. Griffith says, that the “latter part of March, 
or early in 4pril, 1855, he had a conversation with L. 
Lucas, in which he spoke of Nat as a rogue, a rascal, and 
the most hateful of men; said Nat pretended to have some 
Court papers giving him his property; that he knew all 
about such papers, and that Nat could tear them upif he 
would; that he and Nat could agree, and put them out of 
the way, and he wanted Nat to do it, but he would’nt, damn 
him; no such rascal shall ever have anything I have got; 
he shall come to the plough, damn him.” 

Samuel P. Corbin says: “A man had died, and been 
put into a metallic coffin; the coffin was brought to my 
house, and Littleberry Lucas took a complete view of it, 
felt it, and knocked it with his knife—seemed amazed, and 
made many foolish remarks about it, illy becoming the oc- 
casion; he then said, “when I die, I want one of these 
things to be buried in ; the devil can never get a man when 
he is boxed up in one of these.” This was not said jestingly ; 
he said it with a countenance as solemn as he ever wore, 
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he seemed to speak it, as if he believed what he said. This 
was about the 1st of May, 1855; Isaw him in March, and 
/ipril, of the same year, and he was as crazy then, as at any 
time before, or after,’ 

On the very day of making the will, he requested J. M- 
Simmons, one of the witnesses to the will, to tell “his 
brother not to send his note to Nat Lucas, that he intended 
to have his business out of Nat’s hands;” and yet, when 
sane, and for years, no one else could be trusted with his 
business.” Woodward, another witness to the will says, 
that L. Lucas “said, after he made his will, that if Nat 
Lucas did not give him up his property, he would be damned 
if hedid not cut him off with five dollars; said so before.’” 

John Anderson, a witness tothe will says, he saw Mr. 
Preston, in Knoxville, on the day the paper propounded was 
written. Mr. Preston’s depositions were read, and he says 
he saw L, Lucas in Knoxville about the last of March, or 
the first of April, 1855, and he further says, that deceased 
“called Nat many ugly names, and cursed him dreadfully ; 
he spoke of Nat as the most hateful of men; he found it 
difficult to find words of sufficient force to express his spite; 
he was then insane;” he said at Knoxville, in my hearings 
that he did not mean to give Nat anything, because he was 
the damnedest rascal he ever saw. 

On the night of the very day he made the present will, he 
told B. F. Pritchard “ he intended to make a will, and do as 
he pleased with his property.” 

Mr. Knott says, “In the Spring of 1855, while L. Lucas 
was in Macon, he told me he had been offered 14 cents for 
his cotton, which was about 4 cents over, what any other cot- 
ton would have brought that day, and during the same day, 
speaking of the birth of children, said he recollected well 
when the granny came to his birth; some one told him he 
must be mistaken; he said, oh no, he was not.” 

A. W. Wyche was present at the time spoken of by Mr. Knott, 
and was the man who asked deceased,if he was not joking 
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Lucas said “no, and then reaffirmed it to show the strength 
of his memory. He went on further to say, in the same 
earnest manner, that he remembered when the granny enter- 
ed the room when he was born, and he described her, how 
she looked, &c.” Both these witnesses examined closely to 
see if he was under the influence of liquor, but both became 
satisfied that he was not,and that he acted and talked as a 
crazy man, and not as a drinking mav. Previously when 
saue, he had always gone to Macon with his son, and did just 
ashe said. Now, atthe time alluded to, Dr. Parsons accom- 
panied him, and on that same day, deceased said “ he had 
more sense in his little finger than Nat had in his head, and 
he cursed him for a damned rascal, and a damned fool, &c.” 

In May, 1855, he offered to give in his property to the Re- 
ceiver of Tax returns in Taylor county. He had about six- 
ty negroes there, but represented them as about 42; insisting 
that small ones who did not work, should not be given in. 
He had a good plantation of about 1000 acres, and this with 
the 42 negroes, he valued at about ($2,700) éwenty-seven 
hundred dollars. The sensible Tax Receiver would not al- 
low him to swear to it, because he thought him crazy. This 
is*testified to by three witnesses, who say he was not drunk 
at the time, but crazy. If he had sworn to this valuation, 
would any jury on earth, have found him guilty of false 
swearing? His son returned the same property at near 
$40,000. : 

“Facts proved, and acts done,” showing this condition of 
mind, are multiplied by more than a score of witnesses 
which need not be, and cannot be repeated. They cover the 
whole of the year 1855. The danger of relying upon opin- 
ions in a case like this,as wisely remarked by Sir John Nich- 
oll as above quoted, is strongly illustrated in this case. For 
the witnesses who think he was rational, give it as their 


opinion, that he was sane, having no indications, of derange- 


ment, the whole of the year 1855; the very period when the 
facts testified to, occurred.’ {Some of them say he was restor- 
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ed in the fall of 1854, and one or two intimate, as their opin- 
ion, that he never was deranged. Some people seem to think 
aman is not crazy unless he is frantic. That Mr. Lucas 
was often calm, and quiet, and loaned money to Mr. Jackson 
on one occasion, and shaved a note for Dr. Simmons, on an- 
other, and did so with apparent reason, we do not doubt. 
Many lunatics, and deranged men have done many things 
requiring much more thought, and judgment. Doubtless Mr. 
Huckaby honestly thought Mr. Lucas, was as sound as any 
man, when he sent for him to mend the harness, &c.; and 
that too, notwithstanding Mr. Lucas concluded he would 
himself “tan the leather to mend the harness,” and Mr. 
Huckaby himself thought the harness were not worth mend- 
ing at all. 

The circumstances also, under which this paper was writ- 
ten, cannot help the propounders on the question of sanity. 
The deceased was mad, excited because his son had 
continued the application to revoke the letters of guardian- 
ship. The will was made in the Court room; no delibera- 
tion, no plan arranged, no good feeling for that son who was 
once all a father’s heart could wish a son to be; in every res- 
pect so different from the circumstances under which he had 
written and prepared two wills before. To settle his daugh- 
ters’ portions to their separate use, and “ extend his property 
over to his grand children,” and make a special bequest to 
Nat’s boys, “to perpetuate his name,” were always the cher- 
ished intentions of this old man when sane. They were the 
great features of two former wills, To execute this testa- 
mentary intention, he applied to two sessions of the Legisla- 
ture, to place his residence in Crawford county, where his 
son, and executor lived. He became dissatisfied with a de- 
cision of this Court, because he heard it interferred with one 
of these provisions in his will. He never did, so far as the 
proof goes, abandon either of these intentions. He never, 
while sane, tolerated any other contrary intention. These 
were his great, his fixed, his life long testamentary intentions. 

VOL, XXVII.—40 
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The record of his sane moments is unbroken, and full of 
them. All his family and neighbors knew them. And yet 
when he executed the paper now propounded, it does not ap- 
pear that-he even recollected either of these former purposes, 
Yet this paper defeats these cherished objects, and for only 
one recited reason of dissatisfaction with his former will—a 
dissatisfaction which could have been fully remedied by a 
codicil of five lines. . 

There is yet another view of this case which materially 
weakens the cause of the propounders. Even if Mr. Lucas 
probably had testamentary capacity, it is clear he was of 


weak mind. “ Unquestionably,” says Sir John Nicholl, in 


speaking of the will of one under commission of lunacy, 
“there must be a complete and absolute proof that the party 
who had so formed it,(the will) did it without any assistance.” 
Cartright vs. Cartright,9 Ecc. R. 51. Weare not satisfied 
that the paper propounded is the free, and voluntary testamen- 
tary act of Littleberry Lucas. With such a revolution of 
testamentary intention while in the care of those benefitted 
by the change, and under such circumstances of suspicion, 
and weakness of mind, the law must have strong proof of 
both volition and capacity. Walker vs. Hunter, et al.,7 
Ga. R., 414, Wynn vs. Robinson, 4 Ecc. R. 82; Brydges vs. 
King, [b, 113; Ingrain vs. Tryatt, 1b, 191, 204. 

The evidence in this case presents some strong proof of 
fraud, and significant activity, to say the least of it. The de- 
ceased was helped in various ways. 

All the family wanted a “trustee” appointed forhim. Dr. 
Parsons was especially urgent, and thought Vat was the man 
who ought to be appointed. After Nat’s appointment, the 
propounders became the best friends of the deceased, and his 
special keepers. Dr. Parsons “treated Littleberry Lucas, 
while in Lucas’ presence kindly, and as a sane man, but 
away from said Lucas, he treated him as an “ insane man.” 
He bid off land for the deceased at Smith’s sale. He, and 
Holsten helped the deceased to sell his cotton, over the head 
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and wishes of his guardian. Dr. P. first applied to Col. 
Trippe to bring the rule nisi, to revoke the commission of 
lunacy, and was the active man in getting up the witnesses. 
It does not appear that either of the propounders made any 
effort to disabuse the father’s mind in regard to the conduct 
of his son. According to the old man’s ravings they were 
active in embittering him against his son. 

Again, the old man is raving—anxious, apparently, to get 
the commission of lunacy revoked, but Parsous says to Col. 
Hunter, “if C.M. Lucas will give up the old will no steps 
will be taken to revoke the letters.” 

The old man is raving, because under the old will, Nat is 
to get all his money, and notes, and says he wants to alter it 
for that reason, But Parsons;told C. M. Lucas, at Smith’s 
sale, in the presence of Woodward, “if he would give up the 
old will he might keep the money and notes.” Inno case 
would the granting of the propositions of Parsons have ac- 
complished the wishes of deceased, and yet he pretends to 
have acted for deceased. In February or March, 1856, the 
old man seems determined to move to Monroe county ; 
(while sane, he was very anxious to die in Crawford.) It 
was a bad season of the year to get a place. The old man 
was very old, was bed ridden, and unable to move without 
assistance. But Parsons declared he would move him to 
Monroe, if he had to move him to a shelter. No other place 
being available, Holsten finally gives up the place he was* 
living on in Monroe, and thither the old man is carried, to 
die. After this removal to Monroe, Holsten said he thought 
the new will would stund. In the summer of 1856, another 
will was spoken of. Mrs, Peggy Lucas sent for Dr. Ste- 
phens, Dr. Searcy and Dr. Simmons to examine the old man 
and see if he was then competent to make a will. They met, 
and so pronounced him, and a time was appointed for the 
will to be executed by these physicians. This proceeding 
thus far was without the knowledge of Dr. Parsons, But 
before the day arrived to execute the will, he found it out 
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He, Parsons, told Dr. Simmons not to come, because the wo- 
men had deceived him, that the old man already had a will. 
He then went to Forsyth, and told Dr. Stephens he need not 
come, as the old man was sinking, &c. He wrote to Dr. Searcy 
not to come, “ because Dr. Stephens would not be there.” 
Mr. Hollis heard the discussion between Dr. Parsons, and 
the women,on the subject of the will. Mrs. Lucas and Mrs. 
Parsons wanted a will settling the property on the daughters, 
but Dr. Parsons was afraid it would affect the revocation. 
Dr. Stephens, on reflection, did go down on the day appoint- 
ed to write the new will, but no one was there but the old 
man, and the women. The old man was sleepy, and the 
women “ had concluded to be satisfied.” ’e are not satis- 
fied, either that the paper propounded was executed during 
a lucid interval, or that in the weak condition of the mind of 
the deceased, the will was not the result of undue influence. 
The burden was on the propounders, and the weight of the 
evidence is strongly and decidedly againstthem. We think 
abe Court erred in not granting a new trial on this ground. 
For myself, I will say that when this case was up here be- 
fore, my mind inclined to this opinion. After a full re- 
examination and argument, with the additional evidence, I 
do not, and cannot entertain a doubt on this point. 24 Ga. 
R., 663. 

But it has been insisted that the paper itself is sufficient 
evidence of sanity, because it divides the property equally, 
Cartright vs. Cartright, is relied on for this position. On 
examination, the will of Armyne Cartright will be found in 
every respect different from the one before us. That will 
gave all the property to one side of the house, and yet it was 
said to be natural. Why? Because it was in strict accor- 
dance with the attachment of the deceased, and her testamen- 
tary intentions whilesane. This is not pretended for the will 
of Littleberry Lucas, Miss Cartright wrote her own will 
alone, and there was absolute proof of abseuce of fraud, and 
undue influence. The very essence of a will is the wish of 
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the testator. His affec/ions, therefore, rather than apparent 
equality, is the true test of a natural will. According to the 
judgment and feelings of Littleberry Lucas, for many years of 
his sane life, a will equal on its face was not equal in faeé, 
and did not represent his wishes. In Cartright vs. Cart- 
right, Sir William Wynne said, “it was a proper and natural 
will, and conformable to what her affections were proved to 
be at the time.’ Where is the slightest evidence in this 
whole record, that Littleberry Lucas ever did for a moment 
change his affections and intentions as represented in the 
fourteen first items of the will of 1845? Was not one of the 
very last acts of his sane life a solemn reaffirmance of that 
whole will? 

[2.] During the progress of the trial, and while Col. Trippe 
was on the stand, the caveator’s counsel sought to prove by 
him the submission to propounders by caveator, of the fol- 
lowing proposition to compromise the case, viz: “I propose 
to J. M. Parsons and Elza Holsten to divide with them 
equally the money, and notes, and negroes, given me by my 
father’s will, executed, in July, 1845, provided they will 
agree to divide with me equally at my mother’s d.ath, the 
share which she takes in the same will. This propositiou 
to be accepted or rejectedin ten days. Oct. 6th,1855.” Sign- 
ed, by C. M. Lucas, The caveator’s counsel further stated to 
the Court that they expected to shew that Parsons replied te 
this proposition as follows: “If this proposition is accepted 
will the old will be set up?” Col. Pinckard said “ yes, except 
so far as it is annulled by the terms of the proposition.” 
Then Parsons replied, “do you think I would accept sucha 
proposition as that,” and rejected it. The only purpose of 
introducing the proposition was to make the reply intelligi- 
ble, and the object of proving the reply, was to show that the 
propounders were not opposed to the old will of 1845, because 
the money and notes were left to C. M. Lucas; the ground 
which caveator insists was always put in the mouth of de- 
ceased while deranged, but because of the settlements to the 
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separate use of the daughters, and the special legacy to C. M. 
Lucas’ children. The Court rejected the evidence on the 
ground, that it was enabling caveator to manufacture evidence 
for himself. We do not see how caveator manufactured the 
reply of Parsons, and that is the real evidence sought. Our 
brother Trippe is very indignant, because the proposition 
does not include Mrs, Lucas, A sufficient reply to that is, 
that Dr. Parsons did not reject it for that reason, and his re- 
ply is the real evidence sought. 

The evidence proposed, is the sayings of a party to the re- 
cord, and is certainly good against him, and against all, who, 
with him, seek to set up a paper which the caveator alleges 
was fraudulently procured. We think the evidence was ad- 
missible, and reverse the Court below, also, on this ground. 


Judgment reversed. 
Bennine J. concurring. 


The Court are unanimous, that all of the decisions com- 
plained of, except two, ought to be affirmed. As to those 
two, they are not unanimous. Judge Lumpxrin and myself, 
thinking, that those two were erroneous, Judge McDona.p 
thinking, that they were not erroneous. The opinion of the 
Court, on all of the decisions complained of, except those 
two, will be stated by Judge McDonatp.* I shall therefore, 
confine myself to those two. 

Of them, the first is thus set forth in the bill of exceptions: 
“While R. P. Trippe, Esq., was on the stand under cross 
examination by caveator’s counsel, caveator offered a paper, 
to be used in evidence, purporting to be a compromise in 
writing, made by him to James M. Parsons and Elza Hol- 
sten, two of the propounders, and asked him, if that paper 
was not submitted to him by one of the counsel for caveator, 


* The opinion of Judge McDonatp here referred to, has not been furnished 
to me.—Reporter. 











ATLANTA, MARCH TERM, 1859 





Lucas vs. Parsons et al. 
s 





as a compromise, and which paper was in the following 
words, viz: “I propose to J. M. Parsons and Elza Holsten, 
to divide with them equally, the money, and notes, and ne- 
groes, given me by my father’s will, executed in July, 1845, 
provided, they will agree to divide with me, equally, at my 
mother’s death, the share which she takes in the same will— 
this proposition to be accepted, or refused in ten days. Oc- 
tober 6th, 1856,” ' 

“The paper was objected to by the counsel for propound- 
ers. Counsel for caveator in his argument before the Court, 
on this objection, stated, that he expected to prove by anoth- 
er witness, what Dr. Parsons, (one of the propounders,) said 
in reply to that compromise.” And what Dr. Parsons said 
in reply to it, was as follows—“If this proposition is accep- 
ted, will the old will be set up?” Col. Pinckard, replied: 
“ Yes, except so far as it is annulled by the terms of the pro- 
position’”’—Parson’s replied: “Do you think I would accept 
such a proposition as that ;” and rejected it. 

The Court rejected the evidence, and that is the decision 
complained of. . 

The question, therefore, is, was the decision right ? 

In other words, was the caveator entitled to have before 
the jury, Parsons’s reply to the proposition? 

The will of 1845, made provision for the wife and chil- 
dren of Parsons, but made none for Parsons himself. The 
reply of Parsons betrays extreme hostility to that will. The 
property which C. M. Lucas thus proposed to divide with 
Parsons and Holsten, was valuable, amounting, according to 
some of the testimony, to, as much, I believe, as forty thou- 
sand dollars, yet Parsons’s repugnance to the old will was so 
great, that he preferred to reject a third of this property, and 
stand the chances for establishing the new will. 

It is true then, that his hostility to this old will, was ex- 
treme. 

Was it competent in the caveator, to show, that Parsons 
entertained such a feeling of hostility to that will? The an- 
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swer to this question, depends on whether that fact would, or 
would not, be material to any of the issues. 

Among the grounds of the caveat, are these two; that the 
new will was obtained by the propounders, by undue influ- 
ence; that it was obtained by fraud. Parsons was one of 
the propounders. Among the issues then, were those of un- 
due influence and fraud, in Parsons. Now, whatever was 
material to these, two issues, was admissible in evidence. 
And it was, certainly, material to those issues, whether Par- 
sons had, or had not, a motive or cause, for resort to undue 
influence or fraud; as, it is material, on an issue of murder, 
whether the accused had, or had not, a motive to kill. True, 
in this last case, the mere existence of the motive, (hate or 
friendship,) is not sufficient to establish guilt or innocence— 
but, still, it is a fact material to the issue of guilt or inno- 
cence. So, although, it may be true, that the mere existence 
in Parsons of a motive for a resort to fraud or undue influ- 
ence, would not be sufficient to convict him of fraud or un- 
due influence, yet it would equally be a fact material to the 
issue, whether he was, or was not, guilty of the fraud or un- 
due influence. It would be a fact, which, though, not suffi- 
cient of itself, to establish guilt or innocence, might be suf- 
ficient, with other facts, to do so. 

If then, there existed in Parsons, a motive for the use of 
fraud or undue influence, it was a fact material to the issues 
as to fraud or undue influence, and therefore, was a fact ad- 
missible in evidence on those issues. And, of course, any 
facts going to show this fact; that is, going to show the ex- 
istence of this motive in Parsons, would also be admissible. 

Now extreme hostility in Parsons, to the old will, would 
be a fact going to show a motive in him to resort to any 
means, not excepting fraud or undue influence, to get rid of 
that will. Therefore, any fact going to show this hostility 
in him, would be admissible as evidence. His reply to the 
proposition for a. compromise, was a fact going to show this 
hostility. 
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My conclusion, then, is, that this reply was admissible as 
evidence. Of course, I think, that the proposition ought to 
go with it, to make it intelligible. What it would be worth, 
when admitted, would depend on what other facts were in ; 
evidence. By itself, it would not be sufficient, to establish 
fraud or undue influence. 

The other of the two decisions, is, the decision that 
the verdict was not decidedly ayd strongly, against the 
weight of the evidence. In my opinion, this decision 
was erroneous. In my opinion the verdict was decid- 
edly and strongly, against the weight of the evidence, The 
evidence is voluminous, and it would take much more time, 
than I have to spare, to give my reasons in detail for this 
opinion. I will simply remark, that, as Littleberry Lucas 
had been found a lunatic by due judgment of a proper 
tribunal, which judgment was still in force when the new 
will was made, the onus was on those who propounded that 
will, to show, beyond a reasonable doubt, that he was not a 
lunatic at the time when he made that will. This I think, 
they were far from showing. 

















McDonatp J. dissenting. 





Joun Knieut, et al., plaintiffs in error, vs. Witt1am Kyieur, 
administrator, defendant in error. 






A. dies testate in Henry county. His will is proven and admitted to record im 
that county. An application is made to revoke the letters testamentary, om 
account of the birth of a posthumous child unproyided for. In the mean- 
time, that part of Henry county including the testator’s residence, at the time 
of his death, has been cut off into Spalding; and the administrator de bonts 
non cum testamento annexo, has removed to Texas. 
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fIeld, That Henry county had jurisdiction of the proceeding; that the right to 
transfer to Spalding was a personal! privilege, and that in this and all similar 
cases, all done previous to the application in the original county, was rightly 
done, and valid—McDonatp J. dissenting. 


Proceedings to set aside and vacate will, and to declare an 
intestacy, in Henry Superior Court. Before Judge Casantss 
at April Term, 1858. Appeal from Ordinary. 


This case was heard in the Court below, upon the follow- 
ing agreed statement of facts: 

Charles Knight died in the county of Henry, and his will 
was admitted to probate in common form, in the Court of Or- 
dinary of that county. Some years after the probate of the 
will as aforesaid, the new county of Spalding was created 
and organized, and that portion of the county of Henry, in 
- which testator resided at the time of his death, was cut off 
and included in the new county of Spalding. This was 
an application in the Court of Ordinary of Henry county, 
on the part of John Knight and others, to vacate and set 
aside the probate of said will, and to declare an intestacy on 
the ground of the birth of a posthumous child of deceased, 
unprovided for by his will. Theadministrator with the will 
annexed, had removed to the State of Alabama, and a rule 
to show cause, &c., had been served on him by publication. 

At the trial, counsel for the administrator moved to dismiss 
the proceedings, cn the ground that the Court of Ordinary 
of Spalding county, and not of Henry county, had jurisdic- 
tion of the cause. The Court overruled this motion. 

Counsel for the administrator then moved to transfer the 
case to the county of Spalding, to be there tried and dispos- 
ed of. This motion the Court granted, and ordered the 
cause to be transferred to the Superior Court of the county 
of Spalding; and counsel for movants excepted. 


Doyat & Notan; and Tipwett & Woortey, for plain- 
tiffs in error. 


J. Q. A. ALForD, contra. 
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By the Court.—Lumrxin J. delivering the opinion. 


We see no constraining reason for reversing the judgment 
of the Circuit Court, directing this case to be transferred to 
Spalding county. Should the probate of the will be vacated, 
as it likely will be, and an intestacy declared, on account of 
the birth of a posthumous child, ,unprovided for, letters of 
administration must be granted on the estate in Spalding 
county. That being so, why not transfer the record there 
at once?) When Taylor was cut off from Crawford county, 
a judgment in ejectment had been rendered in Crawford, but 
before a writ of possession issued, there was an application 
made to set aside the judgment, on the ground, that there 
was no process to the declaration. Pending the application, 
a motion was made to transfer the case to Taylor, the land 
in dispute lying in that county. It was granted, and this 
Court affirmed the judgment; mainly upon the ground, that 
if the judgment in ejectment stood, the writ of possession 
would have to issue and be enforced in Taylor county. We 
think the two cases very similar. Both were new cases, 
springing out of the original proceedings. And in both, the 
object was to set aside the judgment. 

So at the last Term of Macon Court, a will was offered 
for probate in Sumter and caveated. The judgment of the 
Ordinary was appealed from to the Superior Court. In the 
meantime, Schley was carved out of Sumter and the con- 
tiguous counties, and took in the late residence of the testa- 
tor. We held, upon writ of error, that the cause pending 
on the appeal was properly transferred to Schley. 

It is argued, that a scire facias to reverse a judgment issues 
from the county where the judgment was rendered ; and is 
sent to the county of the defendant’s residence. True, be- 
cause in that case, the defendant voluntarily removes from 
the county, where the judgment against him was obtained. 
But were he cut off into another county, by Act of the Legis- 
lature, or by operation of law, this might not be so. 
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The judgment of the Ordinary is not final, but condition- 
al. If a posthumous child born and no eitshie provision 
is made for it, the probate is revoked; that is this case. 

This right to transfer, isa question of privilege, rather than 
of constitutional law. And may be waived by the party. 
And all done, up to that time, will be adjudged to be recte 
acta. Otherwise, the most serious inconveniences would 
result. Hence, the Court aas right in refusing to dismiss 
the proceedings because the county of Spalding alone and 
not Henry, had jurisdiction of the case. 


Judgment affirmed. 


Bennine J. concurring. 


The substance of the facts of this case, was, I think, as 
follows: In 1837, Charles Knight died, in Henry county, leav- 
ing a will. In that county, the will was admitted to probate, 
and letters testamentary on it were granted to Knight. 
He, as executor, went on to execute the will, making his re- 
turns in that county. In 1852, a motion was made in the 
Court of Ordinary of that county, to set aside the pro- 
bate, the ground of the motion, being, that a child was 
born to the testator, after the execution of the will. Pend- 
ing this motion, a motion was made to transfer the case to 
Spalding county, of which last motion, the ground was, that 
the part of Heury in which, the testator resided at his death, 
had been cut off from Henry, and made a part of Spalding. 
This last motion the Court granted; and its judgment was 
affirmed by the Superior Court. 

These being the facts, the question is, whether the Court 
was right, in sending the case over to Spalding county? I 
rather think that the Court was. The case as it seems to 
me, falls within the principle of the decision, in Bain vs. 
Wimbish, a decision made at Macon, in January, 1859. 

I am not prepared to say, that 1 think, that the case was 
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one in which, the Act of the Legislature, cutting of the part 
of Henry, and making it a part of Spalding, did per se, de- 
prive the Court in Henry of jurisdiction. The effect of that 
Act, was, however, I think, at least this much, viz: to give 
to any of the parties interested in the estate, the privilege to 
have the case transferred to Spalding, at their option—Con- 
sequently, I think, that if no party interested in the estate, 
had availed himself of this privilege, and insisted upon a 
transfer of the case to the new county, the subsequent acts 
of the Court in Henry, would have been binding. 

I am in favor of affirming the judgment. 





McDonatp J. dissenting. 





Ricuarp Roe, cas. ejector, and Joun Lee and Sampson Prow- 
ELL, tenants in possession, plaintiffs in error, vs, Joun Dor, 
ex dem., Joun Caro’s orphans, Dantez Caro, Exisan Joun- 
son, et al., defendant in error. 


Where a purchaser of land, with notice ofa prior unrecorded deed, sells to one, 
without notice, the old deed being still unrecorded, the title of the latter will 
be protected.—Bennina J. dissenting. ' 


Ejectment, from Fannin county. Tried before Judge Rice, 
at October Term, 1858. 


This was an action of ejectment brought by John Doe, up- 
on the several demises of John Cato’s orphans, Daniel Cato, 
. Elijah Johnson, and the executor of Abel N. Dugger, de- 
ceased, against Richard Roe, casual ejector, and John Lee 
and Sampson Prowell, tenants in possession, for the recovery 
of lot of land number fifty-seven, (57,) in the ninth district of 
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originally Cherokee now Fannin county, containing one hun- 
dred and sixty acres. 

The defendant pleaded the general issue and the statute of 
limitations, ; 

Upen the trial on the appeal, the plaintiff offered and read 
in evidence, a grant from the State to Johu Cato’s orphans, 
of Walker’s district, Houston county, for the land in contro- 
versy—-grant, dated May 14th, 1847. Next, a deed of con- 
veyance from Daniel Cato to Elijah Johnson, dated 25th June, 
1849. This deed was not recorded, and its execution was 
proved by one of the subscribing witnesses, Plaintiff next 
read such portions of the depositions of witnesses, taken by 
commission, as were descriptive of the said Daniel Cato, and 
went to identify him as the drawer of the lot in question. 
He proved the value of the rent, and that Lee and Prowell 
were in possession, under Samuel Rutherford, at the com- 
mencement of the suit, and closed. 

Defendants moved fora nonsuit, on the ground, that plain- 
tiff had failed to prove that Daniel Cato was the drawer or 
grantee of the land. The Court refused the motion, and de- 
fendants excepted. 

Defendants then went into their defence, and introduced 
a deed for the lot-in dispute, from Daniel Cato to George W. 
Slappey, dated 19th June, 1854, and recorded 3d July, 1854; 
then a deed from Slappey to Samuel Rutherford, under whom 
defendants hold, this deed dated 23d June, 1854, and re- 
corded 3d July, 1854. Defendants next offered in evidence, 
a deed from Elijah Johnson to John Dugger, Junior, and 
John Dugger, Senior, executors of Abel N. Dugger, Jate of 
Autauga county, North Carolina, dated 13th March, 1850, 
and recorded 26th March, 1851. This deed was produced 
by plaintiff, in response to a notice from defendants. 

Plaintiff offered testimony in rebuttal; and a great deal of 
evidence was introduced, which it is unnecessary to set out 
here. 

The great—the main question in the case was, as to the 
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effect of Slappey’s notice of Johnson’s unrecorded deed from 
Cato, upon the title of Rutherford, Slappey’s grantee, who 
bought without notice of said deed, although his grantor, 
Slappey, had notice. 

The Court below charged the jury, that when two deeds 
are executed by the same person, conveying the same prem- 
ises to different persons, the one recorded within twelve 
months from the execution thereof, (if the feoffee have no 
notice of a prior unrecorded deed at the time of the execu- 
tion of the deed to him,) shall have priority; but if, at the 
time of the execution of the deed, he has notice of the prior 
unrecorded deed, then his deed shall not have priority, but 
the elder deed shall prevail. 

The Court further charged the jury, that if Slappey, at the 
time he received the deed from Cato, had notice of the deed 
from Cato to Elijah Johnson, then no title passed to him, 
Slappey, and he gained nothing by having his deed recorded 
in time, and the title was still in Johnson, or the Duggers, if 
Johnson has conveyed to them. Also, that it was not incum- 
bent on plaintiff to prove that Samuel Rutherford had notice 
of Cato’s deed to Johnson. 

Defendants requested the Court to charge the jury, that if 
Rutherford bought of Slappey without notice of the deed to 
Johnson, he was not affected by the notice to Slappey. This 
the Court refused to charge. 

Defendants also requested the Court tocharge the jury, that 
as John Dugger, Senior and John Dugger, Junior, had failed 
to file any evidence of their being the executors of Abel N. 
Dugger, deceased, that plaintiff had no right to recover on 
the demise from them; which charge the Court declined to 
give. 

The Court further charged the jury, that the terms “John 
Cato’s orphans,” in the grant, implied that John Cato was 
' dead, and that it was for the jury to determine, from the evi- 
dence, what person or persons were meant and intended by 
the words “John Cato’s orphans.” 
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To all of which charge and refusals to charge, defendants 
excepted. 

The jury found for the plaintiff, and defendants tender their 
bill of exceptions, assigning as error the aforesaid rulings, 
charges and refusals to charge, excepted to. 








Warxer ; Unperwoop, for plaintiff in error. 







J. R. Brown; and Miner, contra. 


By the Court—Lvmrxin J. delivering the opinion. 










The only question we deem it our duty to consider and de- 
cide in this case is this: Concede that George W. Slappey 
bought of Daniel Cato, the orphan of John Cato, deceased, 
with notice of the prior unrecorded deed, made by Daniel 
Cato to Elijah Johnson, and sold to Samuel Rutherford, who 
had no notice of the conveyance to Johnson—is Rutherford 
protected in his purchase? 

As between Johnson and Slappey, the two immediate 
grantees of Cato, the Act of 1837 declares, that Johnson’s ti- 
tle shall prevail. That Act settles nothing beyond this; and 
such was the general decisions of our State Courts before 
that Act was passed. A departure from this doctrine led to 
the passage of this Act, as I am induced to believe from in- 
formation derived from one of the old Circuit Judges. And 
so far as we are advised, the adjudications were equally well 
settled and uniform upon the other point, namely: That if 
A; buys land of B., and takes a deed which he fails to record 
in time, and B. subsequently sells the same land to C., who 
records his deed in time, with notice, and C. conveys to D. 
without notice of A’s deed, and both C. and D’s deeds are 
registered within the twelve months, that D. has priority 
over A. 

Without citing any other authority, which is scattered 
broadcast over the books of reports, we rest our judgment up- 
on the ‘case of Trweluck and others against Peoples and oth- 
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ers, 3 Ga, Rep. 446. That case, it is true, was not decided 
under the Act of 1837. But, as we have already said, the 
point we are discussing is not provided for by that Act. But 
Trueluck against Peoples was referred to and affirmed in 
Herndon and others vs. Kimball and others,7 Ga. Rep. 432. 
And this latter decision was upon a deed made in 1839. 

The facts of the case in 3d Georgia, were identical with 
the facts in thiscase. The learned Judge, (WaRrner,) in de- 
livering the opinion of the Court, says: “It is a settled rule, 
that if one affected~with nolice, conveys to one without no- 
tice, the latter shall be protected equally as if no notice ever 
existed. So, where one without notice, conveys to one with 
notice, the purchaser with notice will be protected; for oth- 
erwise, a bona fide purchaser might be deprived of the bene- 
fit of selling his property for its full value.’ And this rule 
is sustained by innumerable precedents. 

And it occurs to me, that it is founded in reason. If the 
second grantee, from the same vendor who buys, acquires 
the priority over the old unrecorded deed, why should not 
the vendee of the second grantee, who purchases without no- 
tice, be equally protected? If the daches of the first grantee, 
in not having his deed recorded in time, is made the reason 
for giving precedence to the second purchaser, without no- 
tice, does it not operate with equal force in favor of the inno- 
cent purchaser without notice, from the second grantee with 
notice? It is by the same daches that this second purchaser 
is enabled to perpetrate a fraud upon his innocent vendee, 

It is said that he may resort to his warranty, and thus 
cause the loss to fall upon the right person. The same ar- 
gument would apply as between the two original grantees 
from the same vendor. And yet the Legislature has not 
deemed that a satisfactory reason; and hence passed the Act 
of 1837. A warranty is notalways given; and the warran- 
tor may be irresponsible. Moreover, it is not disputed but 
that there are a class of cases, where this principle does ob- 


VOL, XXVII.—4l. 
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tain. Why should it prevail in any case, if the foregoing re- 
ply is satisfactory ? Neither law nor equity ever looks be- 
yond an innocent purchaser, but spreads its broad wgis over 
him. 

Again, it is contended that this doctrine is illogical. For, 
say counsel, if the first purchaser with notice takes nothing, 
how can he convey a title toa dona fide vendee? When A. 
sells in fee to B., has he any thing left? And yet it is yielded, 
for the statute so declares, that if B. fails to record in time, 
A. may subsequently sell the same land toC. The right, in 
both cases, depends upon the law which may regulate the 
rights of the parties, as to justice shall seem proper. 

But I forbear to elaborate any further. Such being the 
settled rule in this State, and out of it, prior to the passage o1 
the Act of 1837, (which, so far from discountenancing, ra- 
ther favors the doctrine, by inference at least, for which we 
are contending;) and of this Court since the wnanimous de- 
cision of this Courtin Trueluch’s case, in 1847; and the 
General Assembly, with full knowledge of the old law, not 
having seen fit to disturb it, we think it best to adhere to the 
practice, however ingenious and plausible the argument sub- 
mitted to the contrary, until changed by statute to operate 
prospectively. To overrule all past adjudications, whether 
ill or well founded, whether with or without sufficient au- 
thority, and establish a contrary rule, would be to overthrow 
a vast number of land titles in this State. No Court ought 


to do this. 





Judgment reversed, 


McDonatp J. concurred. 


Bennine J. dissenting. 


Cato was the drawer of the land. He made a deed for it 
to Johnson; afterwards, he made a second deed for it to 
Slappey, but giving Slappey notice of the first deed. Slap- 
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pey, afterwards, made a deed for theland, to Rutherford who, 
it is to be presumed, pro hac vice, received the deed, without 
notice of the deed to Johnson. The deed to Johnson, was 
not recorded within twelve months from its date; the other 
two deeds were recorded within twelve months from their 
respective dates, 

These were the facts. And the question is, which had the 
title, Johnson or Rutherford ? 

The decision of the Court below was, that Johnson had 
the title; and that decision was, I think, right. 

If Rutherford had the title, he must have acquired it from 
Slappey. But, he could not have acquired it from Slappey. 
That is forbidden by a rule of the common law, and also, by 
a statute; and there is nothing to gainsay the rule, or the 
statute. 

What rule? Therule, that he who has no title himself, 
can convey none, to another. Slappey had no title himself; 
he purchased from Cato, a person who had _ no title, he hav- 
ing parted with the title to Johnson, and purchased with no- 
tice of that fact. Therefore Slappey had no title himself; 
and he having no title, the common law rule says, that he 
could convey none to Rutherford. 

What statute? The Registry Act of 1837. A part of the 
fourth section of that Act is as follows: “ In all cases where 
two or more deeds shall, hereafter, be executed by the same 
person, or persons, the one recorded within twelve months 
from the time of execution, (if the feoffee have no notice of a 
prior deed unrecorded at the time of the execution to him or 
her,) shall have preference.” These words say, by implica- 
tion, that if this feoffee do have notice of a prior deed unre- 
corded, at the time of the execution of the deed to him or 
her, the prior deed, and not his, should have the preference. 
That the words say this, by implication, I suppose, I may 
assume. 

Slappey, at the time of the execution of the deed to him, 
had notice of the prior unrecorded deed to Johnson. There- 
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fore, by the implication in the statute, that deed had the pre- 
ference over his. But to let his deed convey the title to Ruth- 
erford, would be to give his deed a preference over that deed. 
It is true, then, that the statute ‘forbids, that Rutherford 
should have acquired title from Slappey. 

Is there anything to gainsay this double inhibition; an 
inhibition of both the common law and a statute. It was 
argued, that there were two things to do so; the one, the 
spirit of this same statute; the other, a decision of this 
Court. 

As to the former, I say first, that, if the letter of a statute 
is plain, we are not at liberty to leave the letter, for what, we 
may fancy to be the spirit, unless sticking to the letter would 
lead to some very bad consequences. ‘This, I dare say, will 
be conceded. Here, the letter, though, to be implied, is plain. 
That the statute means to say, by implication, that the first 
deed shall have the preference over the second, if the taker 
of the second, have notice of the first, none will deny. And 
sticking to this, as the letter, would not lead to any very bad 
consequences, The effect of doing so, would be, to give to 
Johnson, the land; to Rutherford, damages for the breach of 
Slappey’s warranty to him; for it is to be presumed, that he 
has a warranty from Slappey. Thatis to say, the effect would 
be, to put the loss on Slappey, the very person who ought to 
bear it, for it is he that is the guilty party; itis he that bought 
with notice of the prior deed. Sticking to the letter then, 
would, by putting the loss on the right party, lead to good, 
instead of, to evil, consequences; not sticking to it, but fol- 
lowing the supposed spirit, and giving the land to Ruther- 
ford, would be, to transfer the loss from his warrantor, Slap- 
pey, a guilty party, to Johnson, an innocent’party. This be- 
ing so, it follows, from the principle assumed, that we ought 
not to depart from the letter of the Act, to follow the sup- 
posed spirit of it. 

Secondly: It is by no means clear, that the case of Ruth- 
erford, is within even the spirit of the Act. What is the 





ATLANTA, MARCH TERM, 1859. 645 





Lee et al. vs. Cato et al. 





spirit of the Act? Is it, that he who buys by the record, 
shall be protected by the record? So broad as that, it cam 
not be, I say. There are some cases in which, he who buys 
by-the record, will yet, not be protected by the record; as the 
case in which, he takes a second deed, without notice of the 
first, and before the first has been recorded, but takes it be 
fore the time for recording, the first, has expired, and, subse 
quently, but within what remains of that time, the first is: 
recorded ; secondly, the case in which, the deed the record! 
of which, he follows, is,a forgery; thirdly, the case in which, 
the deed, the record of which, he follows, is one that was 
never delivered. In none of these three cases, does the pur- 
chaser acquire any thing, although, in each, he follows the 
indication of the record, as to where the title is. And we may 
well argue, that cases analogous to any of these ought to 
keep company with these, and share their fate. The case im 
hand, is analogous to the last two of these. It is a case im 
which, one of the deeds on record was a void deed ; the deed 
from Cato to Slappey. That deed was void, because Cato 
had previously conveyed all his interest in the land, to John- 
son, and Slappey, when he took that deed, knew that Cato had. 
The two cases referred to, are also cases in which, a deed 
on record is, void. ‘True, in them, the deed is void for a dif- 
ferent reason ; in the one, for being a forgery; in the other, 
for never having been delivered. But what of that? It 
is the effect that is material, and not the cause, and the effect 
is the same in each of the three cases, namely, that the deed 
in each is void. 
Then there is analogy between the casein hand, and these 
two cases of the forgery and the non-delivery of the recorded 
deed. It is also true, that it must be admitted that there is 
analogy between the case in hand, and a case which is cer- 
tainly within the Act. Suppose Slappey had bought from 
Cato, without notice of Cato’s previous sale to Jolinson, and 
had recorded his deed im twelve months from its date. In 
that case, Slappey would have got the title over Johnson, and 
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yet it would be true, that he would have got it, from a man 
who had no title himself—Cato having previously parted 
with all his title to Johnson. The Act would, by its express 
words, cover thiscase. The question, then, is, which would 
be the more conformable to the spirit of the Act, that the 
case in hand should be made to keep company with this 
case, or that it should be made to keep company with the 
other two cases. That is a question to which, there are two 
sides. Andif that is so, then, the case ought to be made to 
keep company with those two cases—seeing, that to make it 
do so, would be to follow both the letter of the Act, and the 
rule of the common law. What these are, we have seen. 

I say, then, that it is true, that this is a case in which we 
are not at liberty, to leave the letter of the Act, to follow what 
we may imagine to be the spirit of it, because, first it is plain 
what the letter is; and, secondly, is not plain, but that the 
spirit goes with the letter. 

But is there not a decision adverse to this conclusion—the 
decision in Trueluck vs. Peoples, 3 Kelly. 

I say no, and, for two reasons: 

First, that decision was not made on this Act of 1837, but, 
on the previous registry Acts—and not one of those Acts con- 
tain a provision similar to the provision in this Act of 1837. 
The Act of 1767, contains a different—an opposite provision 
to that and one expressed in the strongest language. The 
provision in this Act of 1837, is, that if the second purchas- 
er have notice of the previous purchase, that purchase 
shall have the preference over his, although the deed in that 
previous purchase, may not have been recorded within the 
prescribed time, and his deed may have been recorded with- 
inthe prescribed time. The provision in the Act of 1767, 
prescribes a time within which it says that all deeds must 
be recorded ; it then uses these words: “ In failure of which, 
all such as are lawfully and regularly registered as aforesaid, 
shall be deemed, taken, and construed, to be prior, and shall 
take place, and be recoverable, before any and every deed, 
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conveyance, or mortgage, which has not been lawfully regis- 
tered as above.” Prince, 158. This is a provision, on the 
very letter of which, Trueluck and Peoples can well stand. 
In that case, the first deed was not recorded in the prescribed 
time—the second was, and when that is so, the statute says 
that the second shall have the preference, and it does not say 
that this preference shall depend on whether the second pur- 
chaser has, or has not notice of the first purchase. Alto- 
gether different is the letter of the Act of 1837. 

Again, the decision in T7’rueluck vs. Peoples, is put on the 
equity principle, that a purchaser of the legal title, without 
notice of the equitable title from a purchaser with notice of 
that title, gets the whole title, both legal and equitable. This 
principle, I do not deny; but, I may remark, thatif it isnow 
an established one, its establishment has been, not without 
dissent and opposition. But, in my opinion, the case was 
not one in which the principle could apply. The cases in 
which that principle applies, are cases in which, the pur- 
chaser acquires the legal title. The rule is founded on ano- 
ther equity rule; namely, the rule that where the equities 
are equal, the legal title shall prevail. The equity of a pur- 
chaser without notice, must be equal to the equity of any 
other claimant whatever, for he parts with his money, and 
does so, without fault in himself. He has the legal title; and, 
thus, he stands one point ahead of every other claimant 
whatever. Consequently, he must be able to prevail over all 
competitors. The case in which, this principle applies, hap- 
pens when A. holding property in trust for B. sells it to C., 
with notice of the trust, and C. sells it to D. without no- 
tice of the trust. Here C. acquired the legal title, although, 
he purchased with notice of the trust; consequently he can, 
and does transmit that title to D., who thereby becomes the 
holder of the legal title, without notice of the trust. But, 
in the Trueluck case, the purchaser without notice, never 
acquired the legal title. Purchasing from one who purchas- 
ed with notice of the trust, he purchased from one who had 
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no title of any sort to convey; and therefore, he could not 
have acquired the legal title. Of course, this is said on the 
supposition that the registry Acts are to be laid out of the 
question, and that the case is to be considered as one govern- 
ed by the common Jaw, and the principles of equity. That 
is the way in which, it seems to have been considered by 
the Court deciding it. The 7rueluck cuse, then, was, I say, 
put on a principle that does not apply to such a case, as it 
was. And the point, whether that principle did or did not, 
apply to the case, was not, as far as appears, before the Court. 
It seems to have been assumed, on all hands, as a matter of 
course, that the principle did apply to the case. The atten- 
tion of the Court not having been drawn to the point, the 
decision would be worth little as a precedent on the point, 
even if it were true, that the decision were not on a differ- 
ent statute from that, involved in the present case. 

For these reasons, I dissent from the judgment of the 


Court. 





Joun Coss, junior, plaintiff in error, vs) THe SraTe or 
Georera, defendant in error. 


[1.] It was not error for the presiding Judge to advise the Sheriff to cause the 
Constables of the county to summon a large number of persons qualified to 
serve as jurors, living in remote parts of the county, to attend at the Court 
House on the day appointed for the trial. that tales jurors might be summoned 
with convenience. 

{2.] It is not error for the Court to allow the testimony of witnesses taken 
down in writing to be read over to them in the presence of the jury, for the 
purpose of correcting errors which may have been committed, in writing it 
down. 

{3.] A letter addressed to and read by or to a defendant on his trial, to which he 
makes a verbal reply, may be read in evidence to enable the jury to under. 
stand the reply, but not as evidence of itself. 
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[4.] That a verbal reply to a written request made in a letter, was made in the 
Penitentiary to the principal keeper thereof, constitutes no objection in law 
to its admissibility in evidence against the party making it, if voluntarily 
made, and drawn out by the exercise of no improper influence. 

{5.] When a defendant, who is jointly indicted with another for murder, who 
has pleaded guilty to the charge, is appealed to by that other, who must know 
his guilt, if guilty, to confess the crime, and he simply refuses to confess, but 
does not deny his guilt, the circumstances may be given in evidence to the: 
jury. 

[6.] The Supreme Court will not control the presiding Judge in the Court be- 
low, who heard the evidence and tried the cause, in deciding how far the re- 
marks of counsel are warranted by the evidence before the jury, when it is 
not clear that they were unwarranted. 

{7.] Witness may answer whether an instrument which he has heard described, 
but has never before seen, answers the description given, or is the same in- 
strument, and if he make an improbable statement, it may be made the sub- 
ject of comment before the jury. 

{8.] No error in the charge of the Court to the jury that one positive witness, 
is to be believed, rather than many negative witnesses to the same point. It 
does not differ from the legal principle, that the existence of a fact testified: 
to by one positive witness is rather to be believed, than that such fact did not. 
exist, because many witnesses who had the same opportunity of observatiom 
swear that they did not see or know of its having transpired. 


Murder, in Fulton Superior Court. Tried before Judge 
Butt, at October Term, 1858. 


The following is the bill of exceptions, upon which this 
case was heard, and which with the opinion delivered by the 
Court, contains all the facts necessary to a full understanding 
of the points adjudicated, 


Georeia, Fulton County: 

Be it remembered, That during the October Term, eigh- 
teen hundred and fifty-eight, of the Superior Court of said 
county, his Honor, Orvittr A. Buz, Judge of said Court 
presiding, the case of the State of Georgia vs. John Cobb, 
jr., being an indictment for murder, was called, and with 
consent of parties, set down for trial on a given future day 
in said term; after which his Honor, the presiding Judge, 
advised the Sheriff to cause the different constables of the 
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county to summon a large number of persons, qualified to 
serve as jurors, living outside of the city of Atlanta, and in 
remote parts of the county,and have them at the court-house 
on the day appointed, in order that ajury might be had, which 
the Court thought otherwise impossible. This suggestion 
was given to the Sheriff, and notice of it was not communi- 
cated by the presiding Judge to the defendant, or his coun- 
sel, in time to enable them to urge it as a cause of challenge, 
because the Court had no doubt, and has none now, that the 
counsel knew it at the time the jury were empanneled. 
When the day of trial arrived, many of the persons so sum- 
moned by the constables, being in attendance under the 
above named order, were put upon the defendant as tales 
jurors, though not until after having been selected as such from 
among the by-standers, by the Sheriff, under the usual order 
from the Court, given at the time, directing him to take 
whom he pleased from the by-standers at large: and the 
panel was made up from the by-standers at large. To this 
mode of bringing in, summoning and selecting said tales 
jurors, and to the first above mentioned order and instruc- 
tions of the Judge to the Sheriff, and through him to the 
Constables, the defendant excepts and assigns the same for 
error. No objection being intimated at the time of empan- 
neling the jury, and no evidence offered afterwards that the 
defendant and his counsel did not know a fact so notorious, 
From said tales jurors and others, and from the regular 
panels, a jury was impanneled and sworn to try the prison- 
er, when the following evidence was intreduced, under the 
circumstances, and objections hereinafter detailed, to-wit: 
The State first introduced James Hill, who being duly 
sworn, testified as follows: He was coming up the McDon- 
ough road about three miles from the Court-house, Mr. 
Little and Mr. Gammon hailed to witness and said, there 
was a man ina bad fix: witness got out of his wagon, went 
down to the body of the man; tried to get him to speak but he 
could not; made an effort to do so; left him; then came on 
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back to the road, making search if they could find any wea- 
pons. In doing so, saw where he had been dragged over 
leaves and bushes and a couple of poles ; got to the edge of 
the road, a little boy was with them. The boy was looking 
about, saw a leather string ; caught hold of it; pulled it up out 
of the leaves; a slung-shot was fastened to it. Witness took 
hold of the ball and looked at it; handed it to some other 
person. Told Mr, Little and Mr. Gammon to remain there; 
W. came on to town after the coroner and physician. This 
was on the Sth day of April, 1858, in the county of Fulton; 
the body was 30 steps from the slung-shot and near the track 
where the body was dragged; did not examine the slung- 
shot very particularly; thinks he would know it if he were 
to see it; the one exhibited in Court is the one found there 
on thatday. The condition of the deceased was very bloody; 
his mouth was full of blood; his head was very bloody; 
saw a vehicle thereabouts next day on the opposite side of 
the road-—one horse—no animal to it. It had formerly had 
a top to it, which was sawn off; did not know the deceased; 
his age was about sixty years; had on home-made, woolen 
clothes; the deceased lived from Thursday evening until 
Monday morning; it was between four and six o’clock; W. 
went to the place where deceased was; the vehicle was a 
carry-all and about a hundred yards distant from the road. 
This was on the McDonough road, you go out McDonough 
street to get in said road. Mr, Little’s brick-yard is on the 
right hand side of the road; it is ona direct route to the 
place where deceased was found. The brick-yard is abouta 
mile from town. This brick-yard is two and a half miles 
from the place where deceased was found. Geo. W. Mobb’s 
house is on the road you go from Atlanta to the scene of the 
killing. His house is about a mile from the place where de- 
ceased was found. 

The State next introduced Josiah Gammon, who being 
duly sworn, testified as follows: Witness and his wife were 
in town; started home, and as they went on saw Mr, Little; 
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he and a negro map about starting down the road; W. and 
wife stopped a while and went on with them; got down to 
witness’s house. Hutchins, Little and W. wenton down the 
road to where deceased was; when they got there he was 
lying on his side rather; saw Mr. Hill and his wife coming 
up the road; said to him there wasa man in a bad fix. Mr. 
Casey and family came up; they were looking around; Mr, 
Casey’s little boy picked up a slung-shot ; said, what is this ? 
The parties present concluded to send Mr. Hill on to town 
after the coroner and doctor; soon after he left, several came 
up. Mr. Garrison sent to the house, got some rags and wa- 
ter and washed the dry blood out of deceased’s mouth. He 
was moved to the house of Mr. Aaron Garrison. It was on 
the 8th day of April, 1858, on Thursday evening; thinks 
the sun was about one and a half hours high; it was in the 
county of Fulton. The slung-shot was found about twenty- 
five or thirty steps from the body of deceased; thinks he 
would know the slung-shot if he were to see it; thinks the 
one exhibited in Court is the same one found near the body 
of deceased. It was about twenty-five or thirty steps from 
the road where they found deceased. The slung-shot was 
found near the road-side and near the place where it was 
found, was some blood found on the leaves; knows where 
the brick-yard is, near Mr. Little’s. There is a house be- 
tween the brick-yard and Mr. Little’s; some one was living 
in it atthe time. These points are all on the McDonough 
road; you go out McDonough street to get into said road in 
going out from town. 

Cross-Examined.—It may be nearly one-fourth of a mile 
from where W. and Little left the negro, to where deceased 
was found. It was woods all the way down from the road 
to where they found deceased ; did not see the negro after 
leaving him until nearly dark, From the time the negro left 
witness until Hutchins told him of the condition of deceased, 
was about thirty minutes; the negro was going in the direc- 
tion where the body was found; it was a negro man; thinks 
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it was about two miles from the brick-vard to where the bo- 
dy was found. W. thinks widow Cole lived in the house 
between the brick-yard and Mobb’s; thinks it was about a 
mile from Mobb’s to where the body was found. The ne- 
gro was on his way for wood at the time W. left him. 

The State next introduced Lawrence Hutchins, who, being 
duly sworn, testified as follows: Joseph Gammon, Mr. Little 
and W. were together when they found the body. Mr. Lit- 
tle’s black man first told W. about the body. Mr. Little, 
Gammon and W. went to the place where the body was; the 
body was about twenty-five or thirty steps from the road; 
was not acquainted with him; he was badly hurt; did not 
see any carriage about there that day or the next; saw a 
slung-shot; was not there when it was found. 

Cross-Examined.—Witness was about a half mile from 
where the body was found. 

The State next introduced Dr. Willis F: Westmoreland, 
who, being duly sworn, testified as follows: He was the phy- 
sician who attended Mr. Landrum; saw him first in the 
road near where he was murdered; saw him next at Mr. 
Garrison’s; saw many wounds upon him; had several 
wounds upon the head, some eight or ten; his skull was 
fractured; broken probably into twenty pieces; he was able 
to speak when W. saw him, but was not rational; he lived 
from Thursday evening until Monday morning after. Blows 
upon the head caused his death. He died at Mr. Garrison’s, 
in this county; was first called to him on Thursday, some- 
where about Ist of April, 1858; sometimes he would speak 
and give his right name and then some other. He was not 
rational; was not acquainted with him before. The wounds 
were inflicted with a blunt instrument; one of the wounds 
seemed to be bruised; inflicted with an instrument, bruising 
with contusion around it; the other was lacerated—torn. 
(The slung-shot was here presented.) Thinks it would cause 
such wounds; a number of the wounds must have been in- 
flicted with a round instrument, breaking the skin only in 
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one place in the center and contusion immediately around ; 
saw the deceased’s coat; it was a short coat with pockets in 
the side; thinks it was a sack made of yellow or brown 
jeans; no other garments W. can describe. W. got to the 
wounded man after dark; the blood was dry on his clothing; 
thinks it would require several hours to dry as it was. 

Cross-Examined.—Thinks he left town about deep dusk 
to go out; the deceased gave his name several times Samuel 
Landrum ; could not say from the condition the deceased 
was in when he saw him, when he was wounded. 

The State next introduced Silas B. Kent, who being duly 
sworn, testified as follows: He is acquainted with John Cobb, 
jr.; Witness was working at Mr, Williams’s brickyard 1st of 
April, 1858. It is outside of the incorporation on McDon- 
ough road; was working there the time Mr. Landrum was 
killed ; heard of his death the day after it happened. The 
day the killing took place witness was working at the same 
place; saw on the day of the killing the gentleman that got 
killed pass in a little carry-all and then saw Mr. Jones, Mr. 
Cobb and another man pass; did not know the other man 
at the time; has since found out it was Mr. Crockett. The 
vehicle in which the old man was riding had one mule to it; 
it did not have any top; did not notice it particularly; did 
not notice the man in it much; saw them all when they 
crossed the branch; the man in the buggy was ahead ; Cobb 
and Jones and the other man were not right up with the old 
man—close behind; this was between ten and eleven o’clock. 
W. has known Cobb and Jones about five years; did not 
know Crockett at the time; saw him several times since, here 
in jail and when he was executed; W. is positive Cobb and 
Jones were following the old man in the carry-all at the time 
mentioned. When W, alludes to John Cobb, he means 
young John Cobb. (Witness here pointed out the defendant 
in the court-house.) They were going down McDonough 
road when W. saw them; saw them about two hundred 
yards before they got out of sight. Wher W. last saw them 
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they were going down McDonough road. Two of the Mr. 
Helton’s, Mr. Cox, Mr. Archibald Brown and Mr. Williams. 
were at the brickyard the time W. was at work there; says 
he sees Mr. Jones in the court-house—points him out. When 
W. last saw Cobb and Jones and this other man, they were 
still together. 

Cross Examined.—Says he is eighteen years of age: it was 
about fifty yards from McDonough road to where they were 
at work ; was doing regular work when parties passed—pitch- 
ing brick ; does not remember any other persons that passed 
the day of the killing; recollects seeing some ladies pass— 
the Misses Robinson; Mr. Brown said he thought he knew 
the old man in the carry-all; never noticed particular the 
third person with Jones and Cobb; thought Cockett was the 
man from his looks afterwards; if W. had seen them all 
three together, he thinks he would have known Crockett ; 
saw themall three together in the court-house last Court ; does 
not know how many days it was after Cobb, Jones and this oth- 
er man passed the brick-yard before he heard of the murder ; 
does not recollect to have seen them pass at any other time 
than the one he mentions; thinks it was in March he saw 
them pass—about the last of March; it was not a common 
buggy—sorter of wagon. The parties, Jones and Cobb, 
were about 25 or 30 yards behind the wagon. Nothing hap- 
pened to fix it upon witness’ mind that it was ten or eleven 
o’clock when they passed. 

Re-examined by the State—When the men passed, there 
was something said about knowing them—that called his at- 
tention; knows it was before dinner they passed; about an 
hour or an hour and a half; does not know when he heard 
of the killing; thinks it was on Wednesday ; does not know 
the day of the month or week ; does not think the Superior 
Court was sitting at the time he saw them pass; thinks he heard 
of the killing about the middle of this year; it was the day 
after he saw them pass the brick-yard he heard of the kill- 
ing ; heard of the killing the day after it happened ; never saw 
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Cobb and Jones and Crockett pass at any other time than the 
one he testifies to; heard of it the next day after he was 
found; heard of it from some young men who went from 
brick-yark to see him; does not know how long it was after 
Jones and Cobb passed; don’t know who told him; don’t 
know what time of day it was; some person had stopped at 
the brick-yard and told them of it—before the hands went to 
see him. 

The State next introduced John H. Helton, who being 
duly sworn, testified as follows: He was working the early 
part of this year on McDonough road, making brick at Mr. 
Williams’ brick-yard ; saw Gabriel Jones and John Cobb pass 
by said yard; young Kent was working there; one of the 
boys saw them passing, spoke of it and called W’s attention 
to them. Saw three women pass the same day. If he saw 
aman pass in a vehicle does not recollect it; thinks it was 
the Sth of April, 1858. This all took place somewhere be- 
tween 8 and 11 o’clock, A. M.; did not see Cobb and Jones 
come back by brick-yard. Witness worked there a little over. 
a month; saw Cobb and Jones out at the brick-yard once 
before; stayed there a while and came back to town; saw 
Jones and Cobb pass out on the 8th day of April, 1858: saw 
the body of deceased on the 9th of April. 

Cross-Examined.—Ue was summoned to go before the 
Coroner’s jury on the 11th or 12th of April, 1858; that was 
the time he first commenced thinking it was the Sth of April, 
1858, Cobb and Jones passed; thinks he is positive it was 
the Sth of April, 1858; he recollected back when he was 
called before the coroner, and that makes him remember the 
date. Mr. Kent was hauling brick ina wheel-barrow ; when 
he would go after a load he would be about 20 yards from 
witness; were all busy at work in brick-yard ; Hamilton Da- 
vis, and two of the Cox's were at work in the yard; Mr. Will- 
iams might have been there in the morning; was not there 
when these men, Cobb and Jones passed; Archibald Brown 
was there; women were ahead of Cobb and Jones ; about 
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ten minutes ahead; looked at Cobb and Jones; and did 
not see any person with them; W. just threw his eyes out, 
saw them; was busy at work; a wagon might have passed 
in fifty yards of these men and W. not seeit, as he was busy 
at work. The time Cobb and Jones came out to the brick- 
yard before, they stayed two or three hours, Witness was 
kilning brick at the time of the passing on the Sth day of 
April, 1858, Witness was sitting on kiln, catching brick ; 
the boys bringing brick to him had a better chance to see 
any one passing than W.; W’s mind was first called to the 
fact of Cobb and Jones passing the next day after the mur- 
der; thinks it was on Thursday they passed. When W. 
saw Jones and Cobb pass he just threw his eyes upon them 
and took them offagain. 

The State next introduced James B. Lofton, who, being 
duly sworn, testified as follows: He had a slight acquain- 
tance with Samuel Landrum ; saw him on the morning before 
he was said to be killed; he had on an old white hat, in- 
‘clined to be smoked ; inquired the way to Mr, Almond’s—Mr. 
Asmos Almond’s; did not notice his coat particularly; 
thinks it was a striped, greenish color—is not positive what 
the color was; did not see his vehicle; told W. he hada 
buggy ; thinks the time hesaw him in town was between lO and 
eleven o’clock; thinks Landrum was about 60 or 65 years 
of age; saw him when he was dying, and was the same 
man who told W. in town his name was Samuel Landrum, 
You take the McDonough road and go it about six miles to 
turn to the right to go to Almond’s. There is a brick-yard 
on the way; Mr. Little also lives on the way; Gammon al- 
so lives on the route to Almond’s; pass Mr. Little’s first, 
then cross a creek; the brick-yard is next; next house is 
Mr. Mobb’s; next place is Mr. Gammon’s house. Does not 
think there is any other house between that and the scene 
ofthe murder; thinks it is betwecn half a mile and a mile 
from Mobb’s house to the scene of murder; did not see the 
deceased start out of town. 

VOL, XXVII.—42 
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Cross-Examined.—W itness had never seen deceased be- 
fore the day he was killed; thinks he might have been with 
him an hour, or less than an hour; thinks the pockets in 
his coat were in the side. 

The State next introduced 4. 2. Almond, who, being duly 
sworn testified as follows: He is acquainted with Samuel B. 
Landrum; knew him in Alabama. The last time he saw 
him was at the house of Aaron Garrison; he was awfully 
mangled; died at his house in Fulton county ; it was three 
and a fourth miles to where he was killed from the court- 
house; he knew the deceased well; had dealings with him. 
It was the early part of April, 1858, he saw him at the house 
of Aaron Garrison; he had on a dingy, white hat—was fur; 
thinks he was fifty or sixty years of age; nearer sixty than 
fifty ; saw his coat; has seen it on the deceased in Alabama; 
it was a dark grey; did not notice where the pockets were ; 
did not see him in town before he started out. 

The State next introduced Stephen Cox, who, being duly 
sworn, testified as follows: Was working at the brick-yard of 
Mr. Williams’ on McDonough road in the early part of . 
April last; saw Mr. Cobb pass there when he was at work 
there; does not know Cobb and Jones; remembers thetime Mr. 
Landrum was killed, that is, remembers hearing of it ; heard 
of it about the 10th day of April last; saw three young men 
and an old man pass the brick-yard or the 8th day of April; 
it was after dinner time; never saw Crockett to know him. 
The four men he saw pass were going towards the mill on 
the McDonough road; saw a carry-all among them; had 
two seats in it; had one mule hitched to it; had no top to 
it. There was one man in it,an old looking man; had ona 
high white hat; brim was mashed down; the other three 
men were walking along side of the wagon; saw them when 
they crossed the branch; stopped, at the branch until the 
mule drank; saw aman take down the bridle reins until the 
mule drank ; saw three women pass about half an hour be- 
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fore these men went on; did not see the women come 
back. 

Cross-Examined.—Witness worked at the brick-yard all 
last summer; had worked there abouta month before he saw 
these men pass; had never seen the men he saw pass before 
in his life; had never seen Cobb and Jones before he saw 
them pass on the 8th of April, if it werethem. Two young 
men came there sometime before and stayed about half an 
hour; was there every day Mr. Helton was there; has never 
seen the two young men, that stayed at the brick-yard about 
half an hour, since ; does not recollect of any other two young 
men coming to the brick-yard while heand Helton were there; 
does not know it was the Sth of April he saw them pass; 
does not know the day of the week; it was about two o’clock 
he saw them pass. Mr. Helton, Mr. Brown, witness, Mr. 
Kent and a brother of W. were there; W. was rolling brick 
to the kiln; was about ten yards from the road. Kent was 
at the same business as W.; Kent pitched up some of the 
brick, and W. some; Kent was pitching when they passed. 
W. and Kent were near the same place. The young men 
were walking side of the wagon when W. first saw them; 
they were on this side of the brick-yard about one hundred 
yards; all came on down the hill together; the boys were 
talking to the man in the carriage; W. did not stop work ; 
saw them all the way down to the creek; creek is this side of 
brick-yard. The young men crossed the creek on a foot- 
log; the old man crossed in his carriage. Mr. Helton said 
it was Mr. Crockett that let down the bridle for the mule to 
drink; told him so the day they passed; it was John Hel- 
ton—and W. is not mistaken about this. Has not read 
Crockett’s confession—heard no person read it. After they 
crossed the branch, the young men still walked by the side 
of the wagon ; saw them about one hundred and fifty yards 
from the branch to where they went out of sight; was at 
work all the time; saw them allthe time, from the time they 
camein sight until they went out; they were not up with the 
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carriage when he first saw them; they were not as much as 
five or six steps behind the carriage—he is certain of this, 
The young men walked on the same side of the carriage as 
far as W. could see them; went after brick while these peo- 
ple were passing; went more than once. In going after 
brick, he went from the public road. W. is perfectly certain 
he had eaten dinner when they all passed; is certain he is 
not mistaken about this mattter; finds it is easy to be mista- 
ken about things of this sort; is certain the women passed 
after dinner. Mr. Williams was in the habit of going to 
the brick yard every morning. The men passed the brick- 
yard on Thursday, and witness heard of the killing on Sat- 
urday. Does not know how long after the murder occurred 
until he heard it. Swore a while ago that he did not know 
what day of the week these men passed ; it just comes to his 
mind now the reason he now knows; heard Mr. Little’s ne- 
gro man tell the boys at the brick-yard the next day after the 
killing, about a man being killed. It was on Saturday the 
negro told about it at the brick-yard; there was nothing 
said about it the next day after the killing ; all hands work- 
ed at the brick-yard the next day after the killing. He is 
positive as to the above statements. 

The State next introduced Robert Helton, who, being duly 
sworn, testified as follows: He was working in the brick- 
yard of Mr, Williams the early part of April last ; heard of the 
killing about that time; was working in the brick-yard at 
the time; thinks he heard of the killing the next evening af- 
ter it was done. The day on which it happened, saw three 
men and three women pass the yard ; saw an old man, with 
a white hat on, pass in a carriage; had a mule to it; had no 
top to it; the man in the carriage looked like an old man; 
the three men were one hundred and fifty yards behind the 
carriage; they were behind the carriage going out from 
town; saw them first after they passed the brick kiln. Af- 
ter they crossed the creek they were about fifty yards or 
more from witness, when he first saw them; did not know 
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them ; it was next evening he heard of the murder; can see 
aright smart piece each way from the brick-yard ; hill on 
each side; you can see them farthest going from town. It 
was about 10 or 11 o’clock when they passed ; it was before 
dinner; has not seen the three men since to know them; 
two Heltons, two Coxes, Hamilton, Kent and Davis saw 
them just as they passed the brick-yard; thinks the three 
men were about fifty yards {rom the man in the wagon, when 
witness saw them; the women were between the men and the 
wagon when witness saw them; the old man had on a white 
hat. 

Cross-Examined,—W itness had been working at the brick- 
yard a month or so before he saw them pass; his employ- 
ment on the day was first one thing and then another; was 
rolling a wheelbarrow at the time they passed; witness, Cox 
and Kent were at the same work when they passed; was 
positive it was before dinner they passed. When witness 
first saw the wagon, it was past the brick kiln; the women 
were between the men and the wagon; the women were 
about thirty yards behind the wagon—the men about fifty 
yards; the creek is not fifty yards from the brick-yard; the 
creek is on this side of the brick-yard; there is no creek or 
branch in sight after they pass the brick-yard; thinks the 
wagon could go a quarter of a mile beyond the brick-yard 
before it got plumb out of sight; the boys were all busy at 
work; thinks he heard of the murder the same time John 
Helton heard it; thinks he was at the brick-yard when he 
heard of the killing ; it had rained, he thinks, after the young 
men passed, before he heard of the murder; he was some- 
times absent from the yard; did not know the women who 
passed ; it is a public road—the McDonough road. 

The State next introduced McDonald Davis, who, being 
duly sworn, testified as follows: Witness was working in 
Mr. Williams’ brick-yard in early part of April last; was 
bearing off brick; heard of some one being killed out there 
about thattime. Thinks heard of it on Monday after it hap- 
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pened; thinks it was four or five days before he heard of the 
killing; is acquainted with Cobb and Jones; has known 
them about four years; does not know Crockett; Jones and 
another man who they said was Crocket, came to the brick- 
yard about a week before; saw Jones and Cobb going out 
the McDonough road, and another man who looked just like 
the man they said was Crockett; this was on Wednesday or 
Thursday. Witness thinks they passed between eleven and 
twelve o’clock ; does not remember seeing any one pass in a 
carriage; saw, about fifteen minutes before Cobb and Jones 
passed, three women pass; does not know them; it was be- 
fore witness saw them pass that he saw Jones and a man 
they called Crockett, about a week before, when he saw them 
at the brick-yard; saw the three men along the road some 
two or three hundred yards; did not see them until they 
crossed the branch; there is a hill the other side of the brick- 
yard; saw them to the top of it; the women were ahead of 
the three men; thinks it was Wednesday or Thursday, 
heard of the murder the first of the next week; thinks it was 
Monday; saw Crockett when he was hung; saw him well; 
thinks he was the same man he saw with Jones at the brick- 
yard. 

Cross-Examined.—Had been at work at the brick-yard as 
much as two weeks ; Jones was at the brick-yard only once, 
and then a man was with him who they said was Crockett ; 
when they passed, he knew the man with Cobb and 
Jones was the same man he saw out there with Jones ; was 
with them. IfJones had been at the brick-yard more than 
once, witness had not seen him, and he worked there all the 
time. Bud Hamilton, Benjamin Bowen and witness were 
bearing brick; witness was about 20 or 30 steps from 
McDonough road; the women had gone out of sight before 
the men came along; had been gone ten or fifteen min- 
utes; thinks it is about two or three hundred yards from 
brick-yard to where they went out of sight; did not see any 
wagon or carriage pass about that time; all the hands stop- 
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ped and looked at them when they were passing; there were 
three women ; did not see the women come back; went on 
at work there ; worked every day the next week that any one 
could work ; first heard of murder at home, then at the brick- 
yard; when witness heard of it deceased was not dead. 

The State next introduced Mrs. Elizabeth Brown, who, 
being duly sworn, testified as follows: Heard of a man being 
killed on McDonough road last Spring; remembers seeing 
a middle aged man pass in a wagon, a mule hitched to it; 
was very ordinarily dressed ; had on an old white fur hat; 
looked as though he was between forty-five and fifty years 
of age; he inquiredthe way of witness to Mr. Almond’s; this 
was on Thursday; does not know the day of the month; 
heard of his being killed, the next day ; witness’s house is on 
McDonough street, just out of the incorporation ; witness’s 
house is between a half and three-quarters of a mile from 
Williams’s brick-yard; it was not far from 11 or 12 o’clock 
when she saw him pass; he had on a sort of a brown 
jeans coat; the old man went on the McDonough road. 

The State next introduced J. P. Knight, who being duly 
sworn, testified as follows: Heard of a man being killed last 
Spring; does not know the day of the month; it was the first 
of April last; thinks he heard of it on Saturday first after the 
killing; saw a man on Thursday passing out in a vehicle; 
thinks it was somewhere about 11 or 12 o’clock ; he was go- 
ing to Mr. Almond’s, deceased said; his wagon was a four- 
wheeled concern ; it was what you might call a carry-all, 
with the top off; it wasdrawn by a mule; witness thinks by 
a sorrel mule; he had on an old white hat—saw him on 
McDonough street; he was an old man, about 40 or 50 
years of age; saw the man who was killed; was the same 
man; it was right at Arche Brown’s door witness saw the 
old man when he was going out. 

The State next introduced George W. Mobbs, who, being 
duly sworn, testified as follows: He heard of a man being 
killed the 8th day of April last; saw the man; was at home 
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in the first part of the day ; saw three men coming by; one 
hada gun; fired itoff; went to work in the blacksmith shop 
about 11 o’clock ; was watching out for Mr. Meredith Brown; 
heard a carriage passing or coming from out of town; step- 
ped to the door to see if it was Brown ; saw a gentleman pass- 
ing ina kind of Jersey concern; saw it was a single man rid- 
ing in it; went back to work and heard another coming; 
went to the door again; carriage passing; two men in it; 
they passed by; the mule in a trot; turned back to the fire 
place and discovered two men against a pile of lumber near 
witness’s house, all going down towards McDonough ; when 
Witness saw the two men, thought one was Meredith Brown ; 
he was stoop shouldered sorter; there was a man with him 
near a head taller than he was, and a good deal larger. This 
was about half past eleven o’clock, just before dinner; my 
house is something near a mile from Williams’s brick-yard, 
on the other side from town; the first carriage passed had 
only one person in it; itwas about 15 or 20 minutes from 
the passage of the first carriage to the second carriage; there 
were two persons in the second; it was a Jersey concern, 
and had no top; had one mule to each wagon passed ; it 
was long enough for a man to walk 15 or 20 steps from the 
time he saw the second carriage pass until he saw the two 
men on foot pass; three women came by between the first and 
second wagon—inquired the way to Benjamin Thurmond’s ; 
they were the Miss Robersons; the women had passed about 
long enough to walk a hundred and fifty or two hundred 
yards; did not notice the tallest man’s clothes; dressed in 
dark clothing. If he ever saw Crockett it was on that 
day; he noticed, as he passed, his head pitched forward and 
his shoulders seemed to be higher than usual; can’t say 
whether he believes it was Crockett; the make of the shoul- 
ders and the head pitching forward,is all that makes him 
think it was Crockett he saw that day; knows where the 
body of Landrum, the deceased was found; it was three- 
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fourths of a mile from witness’s house on the road to Al- 
mond’s, 

Cross-Examined.—It was 25 or 30 minutes from the time 
the first three young men passed until the first carriagé pass- 
ed; one of the carriages was a blue one and the other a black 
one; the blue one was ahead ; there was a plain fork in the 
road, leading to Rough and Ready, the other side of witness’s 
house; soon after he saw the second carriage pass, he saw 
two gentlemen pass; one was Mr, Ed. Webb; he lives here 
in town; saw the carriage found near the deceased ; it was 
a carriage fixed for carrying four persons; had ro top; it 
was pretty well worn ; the harness were worn; fixed to work 
one mule to it; color of it black ; thinks it had had posts, but 
had been sawn off; would call it a carriage, a kind of Jersey 
concern ; it was like the one witness saw pass his house 
last; witness is positive there was a difference in color ; 
the reason why he knows the blue carriage passed first, is be- 
cause Meredith Brown’s carriage was biack, and he noticed 
the first one passed was blue. 

The State next introduced Samuel P. Wells, who, being 
duly sworn, testified as follows: Heard of a man being kilk- 
edon McDonough road; heard of it in a day or two after 
it was done; was out hunting on the 8th of April last; Mr. 
Landes and Mr. Crawley were with him; they passed Mr. 
Mobb’s house, one of the party fired off a gun near Mr. 
Mobb’s house; this was about 9 or 10 o’clock; went out to fish 
and carried a gun to kill birds for bait; turned off from the 
McDonough road at Mobb’s house round his stables; this 
was on the 8th day of April last. é 

Cross-Examined.—Passed Williams’s brick-yard and talk~ 
ed with the handsand then went on. 

The State next introduced Mrs. Salina Bolin, who, being 
duly sworn, testified as follows: Heard of the death of Mr. 
Landrum about the time he was kiiled; saw Jones and Cobb 
next morning after she heard of the murder; thinks it was 
Friday morning; does not know the day of the month; they 
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were coming from towards the grave-yard, going towards the - 
railroad. Witness knew Mr, Jones and Mr. Crockett; this 
was between 9 and 10 o’clock, A. M.; did notspeak to them; 
came close to W’s house ; W’s house is near the water sta- 
tion; passed outside of W’s yard; did not see any signs of 
traveling; it was in the month of April last; about the first 
of the month. 

The State next introduced James W. Clay, who, being du- 
ly sworn, testified as follows: About the time deceased was 
killed, saw Cobb, Jones and Crockett near his house; the 
house is about three and a half miles from Atlanta, in direc- 
tion of Decatur, off to the right of the public road three- 
fourths of a mile. Wher witness went up,Cobb and Jones 
were sitting on a log; Crockett was squatted down. witha 
valise, tying up clothes in a handkerchief; witness and 
Crockett went down to witness’s house; Crockett asked 
Cobb and Jones to go with them; they refused; Crock- 
ett went down and took dinner; Crockett carried Jones’s and 
Cobb’s dinner to them; witness went with Crockett; as they 
‘went up to them after they ate dinuer up in the woods, W. 
took the plates and went back to the house; they all three 
went on withW. towards the house, in about 70 yards of the 
house; they all turned off the fence side and went towards 
Decatur ; that is the last W. saw of them; they had two bun- 
dles of clothes in their pocket handkerchiefs; Crockett had 
one and Cobb one; W. carried the valise to the house; W. 
is a relation of Crockett; a second cousin; thinks this was 
on Friday; thinks it was in April last, the ninth of that 
month. No public road runs by W’s father’s house; it was 
about three-fourths of a mile from Decatur road where he 
saw Cobb, Jones and Crockett; they were on the side of the 
settlementroad ; this wassome time between 10 or 11 o’clock, 
A.M. 

Cross-Examined —They went out after dinner and struck 
another road; went through a neck of woods. 

The State next introduced John 8. Shipley who, being du- 
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ly sworn, testified as follows: On Friday morning after the 
murder, saw some men coming down the road; is not ac- 
guainted with Crockett, Cobb and Jones; knew one of them 
was Crockett; two other men with him; just below the roll- 
ing mill they left the Decatur road or railroad. Thinks the 
the murder was committed on Thursday; wasin Aprillast; 
thinks about the 8th of April the murder was committed: 
thinks he saw those men on the 9th; knows it was Friday 
morning. The other two men with Crockett he thinks were 
young looking men. The rolling mill is on the Georgia Rail- 
road and on Decatur wagon road; does not think he saw 
them more than ten steps; one of them had avalise; thinks 
this one was Crockett; does not think there was any road 
where they turned off; it was about ten o’clock when W.saw 
them; knows by the train passing; they were traveling the 
railroad; turn to the right hand going; Decatur is on the 
left side of the railroad from Atlanta, 

Cross-Examined.—Thinks Cobb and Jones were with 
Crockett; cannot say positively that it was them. It has al- 
ways been on his, W’s mind it was the 8th day of April ever 
since he first heard it; had heard of the murder at the time 
he saw them going from Atlanta; had heard it talked of by 
the people that they were the guilty parties, They got off 
on the right side of the railroad; the public road is on the 
left where they got off 

The State next introduced John D. Williams, who, being 
duly sworn, testified as follows: Heard of the killing on Me- 
Donough road; was at work down below the Rolling Mill; 
thinks it was the same day he heard of the murder he saw 
two men on the railroad and one the wagon road. They 
met, passed down beyond the Rolling Mill and took the 
woods; went off on the right side of the railroad, going from 
Atlanta; in the woods—no road; thinks they had a valise; 
thought it was Cobb, Jones and Crockett at the time he saw; 
is not acquainted with them; knows them when he sees 
them; was about one hundred and fifty yards from them on 
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the morning referred to; the public road is on left side of rail- 
road ; the railroad does not cross it under a mile from there ; 
thinks it was in April: it was the day W. heard of the mur- 
der; was about ten o’clock; Mr. Shipley was with W. when 
he saw them ; the witness who just testified. They traveled 
the railroad about fifty or one hundred yards after they all 
got together. 

Cross-Examined.—They were about the water station 
when W. first saw them; W. and Mr. Shipley were right to- 
gether, and did not separate while they saw them; there is 
a crossing where they got off; goes into the woods and stops. 
The man with the valise came up with the other two at the 
Rolling Mill; got on the railroad. 

The State next introduced Coleman Ford, who, being du- 
ly sworn, testified as follows: Heard of the killing about the 
time specified and testified; saw Cobb, Jones and Crockett 
on the 9th of April last, east of the city of Atlanta about 
two and a quarter miles on south side of the Georgia rail- 
road; were not on any public road; it was about one and a 
half miles from Sam’! Clay’s house; that road intersects the 
road going by the grave-yard ; one of them had a valise; is 
acquainted with Jones and Cobb; was not with Crockett ; 
thinks it was between ten and eleven o’clock, A. M. 

The State next introduced John N. Pate, who, being duly 
sworn, testified as follows: Remembers hearing of the kil- 
ling; saw Cobb, Jones and Crockett on the 9th day of April 
last; saw them at the Decatur depot, between one and two 
o’clock ; thinks they had two handkerchiefs tied up; clothes 
in them ; they passed down the railroad and then took the 
wagon road to Stone Mountain. Is well acquainted with 
Mr. Crockett; has seen Mr. Cobb several times; did not know 
Jones at the time; now recognizes Jones ; Williamson Cobb 
came up; after he came, he, W. saw the parties; Wm. Cobb 
and John are brothers; Jones is a cousin; came down rail- 
road from Atlanta; this was Friday evening. 

Cross-Examined.—Saw them go into the wagen road to 
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Stone Mountain; noticed them particularly; passed the 
road some few steps; stopped, turned back and took the 
road. 

The State next introduced George HW”. Wheeler, who, be- 
ing duly sworn, testified as follows: Heard of the killing 
that took place last spring in this county; saw Jones and 
Cobb Sunday after it took place; does not know the day of 
the month; they were at Mr. Jones’ brother’s house in the 
county of Newton; this is about thirty-six or thirty-seven 
miles from Atlanta. 

Cross-Examined.—Mr. Cobb said he was indicted in Ful- 
ton county and Court was in session and he did not want to 
appear. By forfeiting the bond he would only have to pay 
eight or nine dollars; said he was going to his grand-father’s ; 
would be back to Atlanta in three or four days; Jones said 
he expected to live with Mr. Dean ; said he had been think- 
ing of it for some time; had not got off; Dean lived four or 
five miles from where W. saw them; said they were so lone- 
some they wished they had come back Sunday morning; 
was coming back on Monday morning; W. wasat the same 
place on Tuesday; they were gone; Cobb’s grand-father 
fives near the corner of Clark county ; Jones was going to 
work with Mr. Dean. 

The State next introduced William P. Sewell, who, being 
duly sworn, testified as follows: He has seen the slung-shot 
exhibited in Court before; saw it lastin this place last April; 
W. made it for a man by the name of Radford J. Crockett; 
made it some time in April last; don’t know the day of the 
month; made it at Tomlinson & Barnes’s copper shop, and 
delivered it to Crockett. 

The State next introduced Thomas Calloway, who, being 
duly sworn, testified as follows: He was in jail soon after 
the killing testified to in Fulton county. Jones and Cobb 
asked witness if they could not turn State’s evidence against 
Crockett; they were afraid Crockett would turn State’s evi- 
ence against them; witness told them there was a way 
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to get out of it that way; Mr. Cobb said he would know 
the slung-shot if he were to see it; went on to describe 
it; said the string it was fastened to was a piece of soft 
jeather, instead of gum elastic; there was a wire fixed 
in the sling-shot, to fasten the leather to; they described 
it as an eye on each side of it; did not say of what 
material it was made; said a man by the name of Sew- 
eil made it; Cobb said they left town with Crockett; 
went out and took dinner with a relation of Crockett’s ; they 
did not go in the house; Crockett brought them something to 
eat; they did so; went on then three miles below Decatur ; 
Crockett went to his aunt’s, Mrs. Richardson; Mr. Cobb said 
they were sorry they left town with Crockett—if they had 
not, they would not have been suspected; Mr. Jones said if 
ever he got out of this scrape, it would be the last; that he 
intended to live by his labor. This conversation took place 
the second evening after Jones and Cobb were confined in 
Fulton jail, and before it was known Crockett was arrested. 
Mr. Cobb said if Crockett turned State’s evidence it would 
hang them; Mr. Jones said it would; says he would know 
the slung-shot from the description given; says the one ex-, 
hibited in Court is the one. 

Cross-Examined.—-Mr. Cooper, Solicitor General, showed 
him the slung-shot last week; did not know Cobb and Jones 
personally before in jail; had seen them before; has been in 
and about Atlanta, for six or seven years; there were several 
in jail; Rice, Carter, and others; they must have heard the 
same; iold his brother-in-law, Noel Inge, of what he had 
heard in jail; witness has a case in Court himself; charged 
with assault and batterry; was on bond and came to his 
case from South Carolina; talked with Mr. Cooper first, 
after he was subpenaed; Cobb said he had seen the slung- 
shot, and would know it if he were to see it; witness never 
described the slung-shot before he saw it; the first time 
witness saw the slung-shot exhibited in Court, he recognized 
it as the one described by Cobb; witness examined very par- 
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ticularly when he first saw it, and his mind came to the con- 
clusion it was the one described by Cobb in jail. 

The State now tendered in evidence the above mentioned 
slung-shot, but on objection from the prisoner, the Court re- 
jected it as not being such an instrument of evidence as had 
to be formally tendered and submitted to a jury, as in the 
case of a deed or bond. 

The State next introduced R. W. Craven, who, being du- 
ly sworn, testified as follows: On the day the murder was 
committed, he was out in the direction of the same; left 
town about one o’clock; does not recollect the day of the 
month or week; thinks it was on Thursday; not positive; 
thinks he heard the murder was committed late the same 
evening. He rode out, went on, after passing Mr. Mobbs’s: 
a half mile or three quarters, saw a mule standing beside of 
the road; passed by; went down and saw the man Perkins; 
they went to see, and came on back; saw the mule as they 
came on back near Mr. Gammon’s; the mule had on the 
forepart of the harness; the breeching was gone; the chains. 
were dragging the ground ; the lines were dragging on the 
ground; it was a pale bay or sorrel mule; where witness 
first saw the mule was about three-fourths of a mile from 
Mr. Mobbs’s house. It was not attached to any vehicle when 
witness first saw it; the time of day when witness first saw 
the mule was about two o’clock; knows this because it was 
about four o’clock when witness got back to Atlanta; heard 
of the murder that evening after he came in town; it was 
six miles to where witness went in the country; this was on 
the McDonough road. 

The State next introduced Gen. Eli McConnell, who, be- 
ing duly sworn, testified as follows: Says he is principal 
keeper of the Penitentiary ; has been holding that office du- 
ring the time that Cobb and Jones were confined in the Peni- 
tentiary for safe keeping ; (letter handed to witness,) says he 
received it the latter part of May; when witness opened it 
he found the body of it addressed to Cobb and Jones; when 
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he found the letter wus addressed to these men with a note 
to witness he took the letter and went to the Penitentiary; 
read the tetter first to Mr. Cobb; also read the note address- 
ed to witness, on the letter; after he had read the letter to 
Cobb, witness stated to Cobb, you see now what this man 
Crockett has written to you and witness, observed he had no 
motive only for your good, and that witness having no mo- 
tive himscif only to give Cobb’s answer to it; witness then 
asked him what he had to say in reply. His reply was that 
he should make no confession; thinks the exact words used 
by Cobbin reply were, I wontconfess, (The letter was then 
read to the jury.) 

The following is a copy of said letter: 

ATLANTA, May the 27 1858. 

Dear friends i now take this opportunity of dropping you 
a few lines to inform vou that i am well at present—Gabe i 
would like to see you and John very much but i dont gess i 
will ever see you any mor as my time is close at hand to go 
but i hope i will meet you in a better world than this. Gabe i 
want you to send me word how you are a getting on and if 
you think god has forgave you yet al of your sins and wheth- 
er you intend to try to meet mein heavenorno. Gabe i think 
if you will come out and makea full confession of the mur- 
der of Landrum and look to god for mercy you would be 
better satisfied if you dont you can never get to heaven i 
dont think Gabe if i could get out of Jail and be free by 
giving up my hope in the Lord and my chance for heaven, 
i would not do it if you had the love and fear of god in your 
heart i think you would not give it up for the sin ful world 
and all that is in it religion is worth a thousand such worlds 
as this religion is a fortune and heaven isa home yes and a 
happy one two the Lord ses seak me with your hoal hart and 
you shal find me pray with your hoal hart an you shal nevr 
die but heve eturnal life You think of the owful torements 
of hell you will then turn to god i think and try to seak a 
home in heaven Gabe you and John may think that i am 
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just a trying to get you to confess so that you will be hung 
but it is not so if it was in my power to turn you loos or clear 
you i would do iti no that you will both be hung there is no 
chance for you to escape it if you had staid here you would 
have ben hung without any trial i only want you to try to 
serve god and prepare for a better world while you have got 
the chance i think if you will study onit you will think that 
i am giving you good advice Gabe i would like to no that i 
would meet yeu and John in heaven 


f remain yours until death ; 
RADFORD J. CROCKETT. 


To the principal Keeper, I’received your letter and was 
glad to hear from the boys i was thankful to you forthe in- 
formation y gave me of them read this letter to them if you 
please and see if it wont have some offect on them and which 
it seems to take the most effect on and talk with them and 
tell them to answer my letter and write to me what they say 
or whether they seem to not wan to talk about it or no write 
to me how they are getting on you rote that Gabe was sick 
write how he is rite as soon as possible I remain yours with 
respect RADFORD J CROCKETT 


Cross-Eramined.—At the time Cobb made this reply wit- 
ness was his keeper in the Penitentiary; unlocked the cell 
and went in to him; after reading the letter to Cobb, he kept 
itin his possession; does not know how it came here. 

The State here closed. 








The counsel for the defence then introduced Jacob Carter, 
who, being duly sworn, testified as follows: Was subpeenaed 
in this case to-day; was confined in Fulton county; was in 
about the spring Term of the Superior Court; was in jail 
when Cobb and Jones were put in jail; they were commit- 
ted to jail on Tuesday evening about sun down ; Powell Rice 
and Thomas Calloway were in jail with witness, before Jones 
and Cobb were put in; we three were together before they 
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were putin; Jones and Cobb were confined in the cage with 
us ; did not hear anything said to Cobb or Jones or any con- 
versation with any other person in reference to the murder 
of Landrum; did hear Calloway say to Jones and Cobb 
about Tuesday night of the same day they were put in; 
never heard but one conversation between them; we were 
all in the cage together ; Powell Rice was lying down ; don’t 
know whether he heard it or not; the other four were sit- 
sing up; Thomas Calloway told Cobb to turn State’s evi- 
dence against Crockett, and John Cobb told him he didn’t 
know anything to turn State’s evidence for; Calloway then 
asked Gabe Jones what he thought about it; Gabe Jones told 
him he did not know anything to turn State’s evidence for: 
that is all witness knows; there was nothing said about a 
slung-shot or a sling-shot on that occasion or at any other 
that witness heard; there was nothing said about Jones and 
Cobb leaving Atlanta with Crockett; nothing said about 
their traveling together. 

Cross-Examined.—Says he is about twenty-six years of 
age; does not know the day of the month or year he, wit- 
ness, was put in jail; has gota good memory, and is perfect- 
ly positive that he did not hear any conversation between 
Calloway, Jones and Cobb; says he was pnt in jail on Mon- 
day ; knows that Dink Carlton was not in jail when witness 
was in jail; thinks he knows this month is October; thinks 
last month was December; March, ‘May, June, July, No- 
vember, December and August; these are all the months 
witness knows of in a year and can name; Cobb and Jones 
were put in about a half an hour by sun on Tuesday eve- 
ning, and is certain that the conversation Calloway had with 
Cobb and Jones, was on Tuesday evening; he cannot in- 
stance anything that impressed it on his memory that it was 
Tuesday the conversation; thinks it was about nine or ten 
o’clock the conversation took place; is positive it was dark 
and they had no light in the room; it was perfectly dark in 
the cage; had a little talk with Cobb and Jones; nothing 
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about the difficulty ; had no conversation with Powell Rice; 
just talked backwards and forwards; witness did not talk 
any with Cobb and Jones on Wednesday ; saw Wm. Cobb 
this morning at W’s mother’s house; was coming to town 
with him and met McDonald the constable; came on with 
him; is positive Calloway did not have any other conversa- 
tion than the one he testifies to with Cobb and Jones; wit- 
ness came in town about eleven o’clock; eat dinner at old 
man Cobb’s; Wm. Cobb passed as his son; witness don’t 
know the reason why he was turned out ot jail; had some- 
times one meal in jail and sometimes two; had but one meal 
on Monday; that was Monday night; eat two meals on 
Tuesday, and one on Wednesday ; did not mention to any 
one what his testimony would be at any time; not a single 
soul until he went on the stand; no person has conversed 
with him to-day; or at any time before to-day in regard to 
his testimony, and he knows he is right; uo lawyer or any 
other person. 

Counsel for the defence next introduced Mrs. Missouri 
Cobd, who, being duly sworn, testified as follows: She isthe 
mother of the prisoner; her son left on Friday the 9th of 
April last; prisoner was at home the day before at twelve 
o’clock on Thursday, dined at twelve o’clock; Savannah, 
Missouri, Eveline and old man and prisoner at witness’s, 
were at dinner that day; when she says twelve o’clock she 
is governed by a clock and the Georgia Railroad shop bell ; 
those that work out come home at that hour, twelve o’clock, 
and dinner is always ready; lived on Collins street, on the 
East side of the Georgia Railroad ; Mrs. Thurman and Mrs. 
Craven were witness’s nearest neighbors; it was the forepart 
of the day prisoner left witness’s house; he left for Skull 
Shoals; don’t recollect what he said he was going for; did 
not state what he was going for; said he was going down 
there on account of a woman; never saw prisoner any more 
after he left for Skull Shoals until now in the court house. 

Counsel for defence next introduced Savannah Cobb, who, 
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being duly sworn testified as follows: Says she is a sister of 
the prisoner; he left her father’s house on the 9th of April 
last; the day before that at dinner, mother, father, sister, 
brother, and self and prisoner; twelve o’clock generally is 
the dinner hour; are controlled by a time piece and the Geor- 
gia Railroad bell; lias not seen her brother since he left on 
Friday morning till now; heard him say he was going to 
Skull Shoals; the inducement to go was on account of a 
letter he received from a woman; he received the letter on 
the Sth of April last, and started the next morning; does not 
recollect the hour; those that work come in about twelve 
o’clock, and they have dinner about that time; controlled by 
a clock and a bell. 

Counsel for defendant next introduced &. B. Love, who 
being duly sworn, testified as follows: He is the Sheriff of 
Fulton county; was at the last Term of the Court; Crockett, 
Jones and Cobb, were not in the court-house during last 
Court together; all of them were in the court-house, but 
thinks on different days. 

Counsel for defence next introduced Elkannah Dean, who, 
being duly sworn, testified as follows: He lives in Newton 
county, near Jasper Jones, about six miles from him; he is 
a brother of Thomas Jones; Gabriel Jones was under an 
engagement to be at witness’s house on the Ist to the 15th 
of April, 1858; witness hired him for four months ; the con- 
tract was made the last of March, of the present year; is 
second cousin to prisoner and to Gabe Jones. 

Cross-Examined.—John Cobb, Jr., was not under any ob- 
ligations to be at witness’s house at the first of April last ; 
knows where Skull Shoals are; would go on by Covington 
to go there; Jasper Jones lives some 8 or 9 miles from Con- 
yers’ Station; there is a fork in the road at Conyer’s, near 
Dr. Steward’s; Jasper Jones’s house is not on the most direct 
route from here to Skull Shoals. 

Counsel for defence next introduced Duke H. Brannon, 
who being duly sworn, testified as follows: He arrested 
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Jones and Cobb on Monday evening, after Landrum was re- 
ported killed; arrested him at the crossing this side of the 
depot at Decatur, near Mr. Wilson’s; Jones and Cobb were 
coming this way, towards Atlanta. 

Cross-Examined.—John Cobb looked very bad when wit- 
ness arrested him; he Jooked like a dead man; his coun- 
tenance changed when we arrested him; his countenance 
changed; he looked very much alarmed; when witness first 
saw them they were coming out of a woods pasture; witness 
concealed himself when he saw them; they were near the 
crossing when arrested; when witness first saw them they 
were about half a mile off; there was no person with them; 
they were coming by themselves; it may be half a mile from 
depot at Decatur, to where they arrested them, or more or 
less. 

Counsel for defence next introduced Mnderson Powell 
Rice, who, being duly sworn, testified as follows: Was in 
jail last April; Mr. Carter, Mr. Jones, Mr. Cobb and Mr. 
Calloway; does not recollect the day Jones and Cobb were 
put in; all were together in thesame cage; did not hear any 
conversation between Jones, Cobb and Calloway, in regard 
to turning State’s evidence; heard nothing about the death 
of Landrum; did not hear anything in reference to a slung- 
shot; did not hear anything about Jones and Cobb having 
left with Crockett; Mr. Calloway was put in jail with wit- 
ness; don’t know how long they were in before Jones and 
Cobb; Calloway and witness went in together and came out 
together. 

Cross-Examined.—Witness was put in jail the second 
week of Court; staid in there about three days; does not 
know how long it was after witness was putin until Cobb 
and Jones were put in; witness did not have any conversa- 
tion with them, or any others of them about Crockett and 
Landrum; does not remember any conversation had the 
night they were put in; did not pay particular attention to 
all the talk hadin jail; Cobb and Jones might have talked, 
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and he, witness, not heard; never talked about the Landrum 
killing none at all; notalk in jail about nothing of that 
kind; it was in the month of April, 2d week of Court, as 
well as witness recollects; never heard any thing of the Lan- 
drum killing untilhe came out jail; never knew what Cobb 
and Jones were putin for; don’t know that he did hear all 
that was talked aboutin jail; knows Jacob Carter, was in 
jail with him, in same cell; did not hear Calloway advise 
Cobb and Jones to confess the night after they came in; on 
Sunday, before witness was put in jail, was at home, 4 miles 
from town; was not in town any the week before he was 
put in; he, witness, staid about the Court-house nearly all 
day the day he was put in jail; there was quite a crowd 
around the court-house that day; did not hear anything the 
day he was about the court-house, about the killing of Lan- 
drum, or any other man; was put in jail on Monday; came 
out on Wednesday or Thursday ; bailiff found witness at his 
father’s to-day ; nothing said to witness by Cobb and Jones 
about confessing; could not swear they did not say some- 
thing about it to Calloway; the cage is about 8 feet wide. 
The defence here closed. 

On closing the examination of each of the following 
named witnesses, James Hill, Josiah Gammon, Lawrence 
Hutchings, and Willis F. Westmoreland, and at the close of 
the direct examination of Silas B. Kent, and before said 
witnesses respectively left the stand, the Court, at the request 
of the Solicitor General, and against the objection of defen- 
dant, permitted the notes of their evidence which, had been 
taken down by an amanuensis, appointed by the Court but 
not sworn, which notes the presiding Judge himself had 
never read, to be read over to said witnesses respectively, 
(his own evidence to each witness,) in the presence and hear- 
ing of the jury, for the purpose of having the witnesses to 
say whether their evidence was taken down correctly. or not, 
and having them to point out any alteration or addition that 
might be requisite to make the said notes conform to the evi- 
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dence as actually delivered. And the Court, in each in- 
stance, allowed the witness to assent, in presence of the jury, 
to the correctness of the notes as they were read to him, 
either by his silence, or by a general “yes,” or if he (the 
witness) thought them incorrect, to have them altered or 
added to, till he (the witness) could endorse them. To all 
which reading, assenting to, and altering said notes, in the 
presence and hearing of the jury, the defendant objected in 
every instance as soon as the reading was proposed, and the 
Court, in every case, overruled the objection. And to which 
several decisions of the Court overruling said objection and 
permitting said notes to be read, assented to as correct, or 
altered, the defendant excepts, and assigns the same for 
error. 

When the slung-shot was exhibited to Willis F. West- 
moreland, as stated in the foregoing notes of his evidence, 
and the witness was asked if he thought such wounds as 
some of those he had described, could be caused by such an 
instrument ; defendant objected to his eapressing any opinion 
on that point tothe jury. The Court overruled the objection 
and permitted the witness to give his opinion as evidence; to 
which decision of the Court the defendant excepts, and as- 
signs the same for error. 

During the examination of Thomas Calloway, by the So- 
licitor General, he was asked whether if he were to see the 
slung-shot, described to him by Cobb, he thought he would 
recognize it from the description? He said he would. The 
slung-shot, in Court, was then shown to him. Defendant 
objected to his stating whether or not this was the one Cobb 
described. The Court overruled the objection, and permitted 
the witness to state that he recognized it from the description 
given by Cobb; and to this decision of the Court, defendant 
excepts, and assigns the same for error. 

When Eli McConnell was on the stand, and after he had 
stated all the facts set forth in the foregoing notes of his evi- 
dence, down to where he asked Cobb what he had to say in 
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reply, (the letter referred to by the witness having also been 
read over to the Court,) defendant moved the Court to ex- 
clude any evidence of the reply, on the ground that said 
reply, if tending to criminate the defendant, was rendered 
inadmissible by the circumstances under which it was made, 
and by the improper influences brought to bear on defen- 
dant’s mind, through the letter and statement of witness as 
to Crocket’s motive in writing, &c. The Court overruled 
this motion, and permitted the reply to go to the jury as 
evidence, and to this decision of the Court defendant excepts, 
and assigns the same for error. 

As soon as the reply as testified to by McConnell, came 
out, defendant moved the Court to withdraw the same from 
the jury, together with all the previous statements of said 
witness, on the ground, Ist, that the reply was no confession, 
but a refusal to confess; 2d, that if a confession or in the 
nature of a confession, it was not legal evidence for the same 
reasons before urged against its admission. The Court over- 
ruled this motion also; and to this decision of the Court de- 
fendant excepts, and assigns the same for error. 

When the letter referred to by McConnell, a copy of which 
is above inserted, was offered in evidence by the State, de- 
fendant objected to its being read to the jury; 1st, because 
there was no proof whose letter it was, or by whom written ; 
2d, because the contents were illegal testimony, and wholly 
irrelevant to the issue. The Court overruled the objection, 
and permitted the letter to be read to the jury, (without any 
proof, whatever, of its execution,) to which ruling of the 
Court defendant excepts, and assigns the same for error. 
The Court admitted the letter forthe sole purpose of ex- 
plaining the import of Cobb’s reply to McConnell, and so 
charged the jury. 

Notwithstanding the slung-shot had been offered in evi- 
dence, and ruled out, as stated in the notes of the evidence, 
the Solicitor General, in his concluding argument to the 
jury, brought it before them, and holding it up in their 





ATLANTA, MARCH TERM, 1859. 681 





Cobb vs. The State. 








presence said, it was. witness in the case, and commented 
upon it as such, alleging that it proved divers material facts, 
and especially the fact that Cobb and Crockett were together 
on the day of the killing. To this course of the Solicitor 
the defendant at once objected, and called upon the Court to 
prohibit it, but the Court declined to interfere, holding that 
the Solicitor might exhibit the weapon to the jury, it having 
been frequently exhibited and identified in their presence be- 
fore, and saying that the calling it a witness was a mere 
matter of taste. To this ruling and refusal of the Court the 
defendant excepts, and assigns the same for error. 

The Solicitor, after this decision of the Court, persisted in 
displaying said slung-shot to the jury, and remarking upon 
it as above. 

Arguments having been closed, the Court charged the 
jury, among other matters, as follows: 

GreNTLEMEN oF THE Jury :—You have been often remind- 
ed, during the progress of this trial, of the importance of 
the cause committed to you, and I again remind you that it 
is a case of most momentous importance, both to the State, 
and to the accused. To the State, because society is deeply 
interested in the maintenance of the majesty and dignity of 
the laws, and the protection of its citizens. For neither you 
or I have any security for our lives, our liberty, our reputa- 
tions, or our property, except in that law which spreads the 
broad shield of its protection over us, as well in our de- 
fenceless slumbers, as while pursuing our daily avocations. 
To the accused, because, with him, it is a question of life or 
death, or of liberty or imprisonment. 

But important as the issue is, it is to be determined like 
every other question of fact—by the evidence detailed from 
the stand; and however momentous the results may be to 
the State, or to the prisoner, when you have discharged your 
duty according to your oaths, and your consciences, you 
are no further responsible for consequences. 

You have been cautioned against the influence of popular 
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prejudice. After the oaths you have taken, I will not insult 
you by presuming the possibility that your verdict can be 
influenced either by prejudice on the one hand, or misplaced 
sympathy on the other. 

Three defendants were jointly accused in this bill of in- 
dictment—Radford Crockett, Gabriel Jones and John Cobb, 
Jr. The case of Crocket has been disposed of. The other 
two defendants have severed in their trial,as was their right, 
and John Cobb is now alone on his trial, and his guilt or in- 
mocence is the only issue to be determined. 

The prisoner is charged with the murder of Samuel Lan- 
drum, on the Sth day of April, 1858, in the county of Ful- 
ton, and upon the State rests the burden of establishing it 
by proof. The law presumes every man innocent, until he 
is proven guilty. It clothes him with a mantle of innocence 
which can be stripped off only by proof, and such proof as 
convinces the mind beyond a reasonable doubt. 

Murder is defined to be the unlawful killing of a human 
being in the peace of the State, by a person of sound memory 
and discretion, with malice aforethought, either express or 
implied. Express malice is that deliberate intention to take 
the life of another which is manifested by external signs 
capable of proof, such as lying in wait, previous threats, or 
the like. And malice isimplied where no considerable pro- 
vocation appears, and where all the circumstances of the 
killing show an abandoned and malignant heart. Where 
the homicide is proven to have taken place by violence, the 
law presumes malice, unless the circumstances show the 
absence of it. 

In this case, it is unnecessary to charge you upon the lower 
grades of homicide. There can be no intermediate verdict 
between that of guilty of murder, and that of not guilty. If 
the prisoner is not guilty of murder, he is guilty of nothing; 
and whether he is guilty or not, it is to be determined by the 
evidence—the only way known of arriving at truth in judi- 
cial investigation. 
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Evidence is distinguished into two kinds—positive, or 
direct, and presumptive, or circumstantial. Positive testi- 
mony is, when a witness speaks directly from personal 
knowledge of the principal fact to be proven. Circumstantial 
evidence is, when the witness does not testify to having wit- 
nessed the main fact, but to circumstances fending to prove 
the existence of the main fact. By way of illustration, 
suppose that, in a charge of murder, a witness swears that 
he saw the fatal blow inflicted; that would be positive testi- 
mony. But ina case when a dead body has been found, 
with marks of fatal violence upon it, and no witness saw the 
deed perpetrated, but A. testifies to the fatal character of the 
wounds; that is one circumstance. Another witness swears 
to the finding the bloody instrument of death in close proxi- 
mity to the body; that is another circumstance. A third 
witness proves that he saw the accused in the immediate 
neighborhood -ef the killing, about the time it must have 
taken place, and a fourth identifies the instrument found, as 
having been recently in the possession of the accused; this 
is presumptive, or circumstantial evidence, and affords either 
a violent ora weak presumption of the truth of the principal 

fact, to-wit: the guilt of the accused, in proportion to the 
number of the circumstances—their character—their con- 
nection with each other, and their probable relation to the 
main fact. 

It matters not by which of these kinds of testimony a fact 
is established, provided it is suflicientty convincing in its 
character to authorize a jury to find the fact true. And, 
perhaps, the best test of the weight of evidence, whether 
positive or circumstantial, is the impression it makes upon 
the minds of reasonable and prudent men. Many kinds of 
offences can rarely be proven in any other way than by cir- 
cumstances—such as forgery, arson, and secret assassina- 
tion, are usually perpetrated in darkness, and with all the pre- 
caution of cunning to hide them. Now, one isolated cir- 
cumstance may afford but very slight indication of guilt, 
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but, connected with others, it may assume a very yrave im- 
portance; aud one circumstance may explain another. To 
illustrate this idea: suppose that a human body is discover- 
ed with an incised wound in a vital part. Now, if it should 
be proven that a certain individual was seen close to the 
scene of the killing, near the time at which it must have 
. taken place, that would be a circumstance indicating that 
this individual was the slayer; but by itself, it raises too 
slight a probability to authorize his conviction, But, sup- 
pose, further, that a bloody knife were, found near the body, 
with a blade corresponding to the width and depth of the 
wound, and identified as the property of this individual. 
Then the first circumstance mentioned, though by itself 
affording but a slight presumption, when connected with the 
second, assumes a much graver character; and every addi- 
tional circumstance, tending to the same point, increases 
the force of the presumption until it may amount to abso- 
lute conviction. Butthe circumstances, to authorize a con- 
viction in a criminal charge, ought to be such as to satisfy 
the mind to a reasonable certainty—such as to exclude all 
other reasonable hypothesis than that of the guilt of the 
accused ; for if you can, taking all the circumstances-to be 
true, reasonably account for the killing of Landrum in any 
other way than by the agency of the accused, you are bound 
to do so; but if you believe them to be proven true, and 
cannot make them consistent with his innocence, you must 
find him guilty. 

The Court having laid down these general principles of 
law, it is for you to apply them to the facts of this case. 

The first inquiry will be, “has a homicide been commit- 
ted?” “Is Samuel Landrum dead?” “ What caused his 
death?” ‘Did he die by the act of Providence, by his own 
hand, or by the hand of violence?” “If he meta violent 
death, who was the guilty agent?” “ Was it the prisoner at 
the bar?” And in this connection, I lay down another legal 
proposition: Where two or more persons, acting together 
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with a common intent and purpose, are present at the com- 
mission of acrime, though the deed may be wrought by the 
hand of one alone, all who are present, aiding, abetting, or 
giving countenance to it, are alike guilty. The law makes 
no distinction between them. Andif Cobb and Jones and 
Crockett were all present atthe killing of Landruin, acting 
together with joint purpose and intent, it makes no difference 
by whose hand the fatal blow was inflicted; they are all 
equally guilty of murder. 

Taking these rules for your guide—and you are judges of 
the law as well as of the fact—is John Cobb, Jr., guilty, or 
is he not guilty? 

A good deal of argument has been had upon the discre- 
pancy between the witnesses in this case. When an ap- 
parent discrepancy exists between the testimony of different 
witnesses, it is the duty of a jury to reconcile the whole to- 
gether, if it can be done, so as not to impute perjury to any 
one. And when witnesses agree as to the important fact tes- 
tified to, slight discrepancies in the collateral attendant facts, 
afford no ground to discredit them. For instance, suppose 
the important fact to be proven is, whether a certain man 
passed along a certain highway on agiven day. Half a 
dozen witnesses might see him pass, and all differ as to the 
time of day he passed—the color of his clothes, the persons 
who preceded or followed him; yet, if they all agreed as to 
the main fact, there would be no reason to discredit their 
veracity. 

I am requested to charge you upon the subject of positive 
and negative testimony. It isa rule, thata witness swearing 
positively to a fact is to be believed in preference to many 
who swear negatively to the same fact; that is, that they did 
not see it. Togive a familiar illustration: If the twelve 
jurors in that box were in a certain room in which there was 
a clock, and after coming out, the question should be raised, 
whether the clock struck a certain hour while they had been 
there; if three were to swear that they heard it, and the 
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other nine that they had not heard it, the three must be be- 
lieved rather than the nine; but, if they had all gone in 
there, for the purpose of ascertaining whether the clock 
would strike ata certain hour, and all equally attentive, then 
the testimony of all would be positive. 

The charge of the Court has also been invoked upon the 
subject of confessions. 

The rule of law is, that evidence of confessions is to be 
received with great caution. This salutary rule is founded 
on our experience of the infirmity and uncertainty of human 
memory. A witness testifying to.a confession may not have 
heard it distinctly. The loss of one word may change the 
import of a whole sentence. The witness, if he hears it 
distinctly, may not remember it accurately. For these 
reasons, it would be very unsafe to convict, on a confession 
alone, uncorroborated by other proof. The same principle 
applies toa response made by an accused, to the declaration 
of another. The letter purporting to have been written by 
Crockett, (and it matters not whether written by him or not,) 
was admissible, not to prove any fact asserted in it, but for 
the purpose of ascertaining the import of the response made 
to it, when read to him, and for no other purpose. 

Taking, now, these rules of law, and applying them to the 
facts of this case, are your minds satisfied, beyond a reason- 
able doubt, that the prisoner is guilty? If they are, it is your 
duty—your sworn duty—by your verdict, to find him so. If 
they are not, it is equally your sworn duty to find him not 
guilty. By a reasonable doubt, is meant sucha doubt as, 
arising from the evidence, would fasten upon the mindof a 
reasonable man, and prevent his coming to any settled con- 
clusion. Absolute certainty is not attainable by any mode 
of human investigation. A reasonable certainty is all, there- 
fore, that it is possible to attain to. 

And now, gentlemen, the case is fully committed to your 
hands, and it remains for you to discharge your part of this 
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important duty, and I doubt not that you will discharge it 
fearlessly and impartially. 

Three defendants were indicted by this bill of indictment, 
Crockett, Jones and Cobb; Crockett’s case has been disposed 
of and Jones is not on trial. The issue therefore, for you to 
try is, “is John Cobb, Jr., guilty of the murder of Samuel 
Landrum,” and you have nothing to do with the guilt or in- 
nocence of any one else at present; and prisoner by his coun- 
sel excepted. 

Murder is the killing of a human being in the peace of the 
State, by a person of sound memory and discretion; witls 
malice aforethought, express or implied—this definition was 
repeated three times; and prisoner, by his counsel, excep- 
ted. The Court then gave the definitions of malice, express 
and implied, and remarked, where the homicide is proven to 
have taken place by violence, the law presumes malice, un- 
less the circumstances show the absence of it; and prisoner 
by his counsel excepted. The Court proceeded, “in this 
case it is unnecessary to charge you as to the lower grades 
of homicide; there can be no intermediate verdict between 
guilty of murder and not guilty. Whether he is guilty or not 
can be determined by the evidence alone;? and prisoner 
by his counsel excepted. 

The Court, in explaining to the jury the difference between 
positive and circumstantial evidence, and in telling them 
what circumstantial evidence was, and what weight ought to 
be given to it, used this language: “ If, in a charge of mur- 
der, a witness swears that he saw the fatal blow inflicted, that 
would be positive evidence. But in a case where a dead 
body has been found, with marks of violence on it, and no 
witness saw the deed perpetrated, but A. testifies to the fatal 
character of the wounds, that is one circumstance. Another 
witness swears to finding the bloody instrument of death near 
the body, that is another circumstance. A third witness 
proves that he saw the accused in the immediate neighbor- 
hood of the killing about the time it must have taken place, 
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and a fourth identifies the instrument as having been recent- 
ly in the possession of the accused—this is presumptive 
evidence and affords either a violent or weak presumption of 
the principal fact, to wit: the guilt of the accused in propor- 
tion to the number of circumstances, their character, their 
connection with each other, and their probable relation 
to the main fact ;” and prisoner by his counsel accepted. 

The Court said it was immaterial by which of these kinds 
of evidence a fact is established, provided it is so convincing 
as to authorize a jury to find the fact true, and perhaps the 
best test of the weight of evidence, perhaps better than all 
technical rules, whether the evidence is positive or presump- 
tive, is the impression it makes upon the minds of reasonable 
and prudent men; and prisoner, by his counsel excepted, 
and excepted to the next sentence of the charge, to wit: many 
kinds of offences can rarely be proven otherwise than by cir- 
cumstantial evidence, such as forgery, arson and secret as- 
sassination, are usually perpetrated in darkness and with all 
the precaution of cunning to hide them. 

The Court said, “the circumstances, to authorize a con- 
viction on a criminal charge ought to be such as to satisfy 
the mind to a reasonable certainty, such as to exclude every 
reasonable hypothesis, other than the guilt of the prisoner. 
For if you can, taking all the circumstances to be true, rea- 
sonably account for the killing of Landrum, in any other 
way than by the agency of the accused, you are bound to 
do so, but if you believe them proved true and cannot make 
them consistent with his innocence, you must find him guil- 
ty; and prisoner by his counsel again excepted. 

The Court said, when two or more persons, acting togeth- 
er with a common interest and purpose, are present at ie 
commission of a crime, though the deed may be done by the 
hand of one alone, all who are present, aiding or abetting or 
giving couutenance to it, are alike guilty; and prisoner by 
his counsel excepted. 

The Court further said, when an apparent discrepancy ex- 
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ists between the testimony of different witnesses, it is the 
duty of the jury to reconcile the whole together, if it can be 
done, so as not to impute perjury to any one. And when 
witnesses agree as to the important fact testified to, slight 
discrepancies in the collateral attendant facts, afford no 
ground to discredit them. For instance, suppose the impor- 
tant fact to be proven is, whether a certain man passed along 
acertain highway on acertain day, half a dozen witnesses 
might see him pass, and all differ as to the time of day he 
passed, the color of his clothes, the persons who preceded or fol- 
lowed him, yet if they all agree as to the main fact, there 
would be no reason to discredit their veracity—such discrep- 
ancies are of no consequence at all; and prisoner by his 
counsel excepted. 

The Court proceeded : 1am requested to charge you upon 
the subject of positive and negative testimony. It is a rule 
that a witness swearing positively to a fact, is to be believed 
in preference to many who swear negatively to the same 
fact—that is, that they did not see it. To give a familiar 
illustration. Ifthe twelve jurors in that box were in a cer- 
tain room in which there was a clock, and after coming out, 
a question should be raised as to whether the clock struck a 
certain hour while they had been there, if three were to 
swear that they heard it, and the other nine that they did not 
hear it, the three must be believed rather than the nine. 
But ifthey had all gone there for the purpose of ascertain- 
ing whether the clock would strike at a certain hour, and all 
equally attentive, then the testimony of all would be pos- 
itive; and prisoner by his’ counsel again excepted, 

The Court then charged the jury, that the evidence of a 
confession ought to be received with great caution, and that 
the letter purporting to have been written by Crockett, was 
admissible, to show the purport of Cobb’s reply, and nothing 
more ; and then closed by saying, taking these rules of law, 
and applying them to the facts of this case, are your minds 
satisfied beyond a reasonable doubt, that the prisoner is guil- 
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ty? If they are, it is your duty—your sworn duty—to find 
him so. If they are not, itis equally your sworn duty te 
find him not guilty. By a reasonable doubt, is meant, such 
a doubt as arising from the evidence, would fasten upon the 
mind of a reasonable man, and prevent its coming to any 
settled conclusion. Absolute certainty is unattainable by 
any mode of human investigation—a reasonable certaiuty, 
is all, therefore, that it is possible to attain to; and prisoner 
by his counsel again excepted. 

The jury retired, and returned a verdict of guilty. 

Afterwards, upon a day during said Term,a motion fora 
new trial was made by the defendant, upon the following 
grounds: 

Ist. Because the Court erred in permitting the letter signed, 
R. J. Crockett, to be read to the jury, as evidence. 

2d. Because the Court erred in admitting in evidence, the 
declarations of defendant, made in the penitentiary, as testi- 
fied to by Eli McConnel. 

3d. Because the Court erred in overruling the motion of 
defendant’s counsel, to strike out, and withdraw from the 
jury, all the evidence of Eli McConnel. 

4th. Because the Court erred in charging the jury that 
“ murder is the killing of a human being in the peace of the 
State, by a person of sound memory and discretion, with 
malice aforethought, either expressed or implied.” 

5th. Because the Court erred in saying to the jury, that 
the evidence justified him in giving them in charge the rule, 
that when two persons do an act with acommon intent, itis 
immaterial by which the blow was stricken, provided the 
other is present, aiding, abetting, or giving countenance to 
the act. 

6th. Because the Court erred in charging the jury, that 
they had nothing to do with the guilt or innocence of any 
person except the individual on trial. ; 

7th, Because the Court erred in charging the jury, that 





ATLANTA, MARCH TERM, 1859. 691 








Cobb vs. The State. 


discrepancies in evidence or between witnesses, were of no 
consequence, unless they were upon the main fact. 

8th. Because the Court erred in instructing the jury, that 
there was a common sense rule for determining the weight 
and sufficiency of evidence, better than all technical rules. 

9th. Because the Court erred in allowing its notes of the 
evidence of James Hill, Josiah Gammon, Lawrence Hutch- 
ins, Willis Westmoreland and Silas 3, Kent, to be read over, 
in the presence and hearing of the jury, before said witnesses 
retired from the stand. | 

10th. Because the Court permitted the Solicitor General, 
to bring before the jury the “slung-shot,” while making the 
concluding argument, and speak of it as a witness, when it 
had previously been offered in evidence and ruled out. 

11th. Because the verdict of the jury was contrary to evi- 
dence, and the decided weight of evidence, and contrary to 
Law. 

12th. Because Peter Ball, was an incompetent juror, hav- 
ing said before he was impanneled, that if he was a juror in 
said, Cobb’s, case, he would stay there until he rotted but that 
he would find him guilty. 

13th. Because Jackson Jett, was an incompetent juror, 
having made declarations previous to his being impanneled, 
to the effect, that he would, if on the jury, be certain to find 
the prisoner guilty. 

14th. Because the Court instructed the Sheriff, previous to 
the trial, to direct the different Constables of the county, to 
summon tales jurors for said trial, and the said Constables 
did accordingly summon a large number of the tales jurors 
who were put upon the prisoner. 

The affidavits of Jno. W. C. Evans,in support of the 12th 
ground, of Wm. Kile, in support of the 13th ground, and 
the affidavit of Jno. Cobb, Jr., that he was ignorant of the 
facts sworn to by them, until after verdict, were submitted 
by the prisoner : (which affidavits charged as set forth in said 
grounds.) 
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The affidavit of Peter Ball, denying the charge as to him- 
self, and of Jackson Jett, denying the charge as to himself, 
and the affidavits of Wm. Markham, James Loyd, W. W. 
Roak, ef a/., to the effect, that they were acquainted with the 
character of said John W. Evans, and would not believe him 
upon oath in a Court of Justice, were submitted on the 
part of the State. (And which said affidavits were made 
a part of this bill of exceptions, and certified by the 
Clerk to the Supreme Court.) Prisoner by his counsel, pro- 
posed to show by witnesses, that Jno. W. Evans, was worthy 
of belief on oath,and the Court said, if that were done it would 
leave the oath of Jett against the oath of Evans, and Evans’s 
character still doubtful, and therefore, he would refuse it; 
and prisoner by his counsel excepted. 

Jones, made oath in open Court, that William 
Pucket had informed him, that he heard said Jett say, 
before said trial, that if he were caught upon the jury, he 
did not see how he could get around hanging the boys— 
meaning prisoners ; and that said Pucket had been taken vio- 
olently ill, since said trial ; that he had gone to get his affidavit ; 
that Pucket had a spasm, and that the Physician attending 
on him, said he was not in a proper condition to give an affi- 
davit. One of defendant’s counsel stated the same thing as 
to Pucket’s illness and inability to give an affidavit. This 
was on Monday morning, and the Court postponed the mo- 
tion, and gave defendant’s counsel until the next Monday to 
procure the affidavit of Pucket. 

The Court proceeded on Tuesday morning to hear and de- 
termine the motion for a new trial, further time to pro- 
cure Pucket’s evidence not being asked for, and no evidence 
offered that he was still unwell, and after reading the affida- 
vits on file, and hearing argument, overruled said motion, 
and refused the new trial; te which refusal defendant ex- 
cepts, and assigns the same for error. 

And now the said defendant on this, the twenty-second 
day of November, 1858, being within thirty days after the 
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adjournment of said Court, tenders his bill of exceptions, and 
says the Court erred. 

Ist. In all the several orders, decisions, rulings, overrul- 
ings, and other matters hereinbefore excepted to. 

2d. In charging the jury as hereinbefore set forth, and 
specifically excepted to; and in the whole charge as given to 
the jury, and in every part thereof, 

3d. In refusing a new trial, and in overruling defendant’s 
motion for the same. 

4th. In not suspending the decision of said motion for a 
new trial, forthe purpose of giving the defendant an oppor- 
tunity to procure Pucket’s affidavit, and bring forward evi- 
dence in support of the credibility of John W. Evans. 

And as the facts aforesaid do not appear of record, the said 
defendant prays that this, his bill of exceptions, may be sign- 
ed and certified in terms of the law, &c. 

CLARK & LAMAR, 

A. W. HAMMOND & SON, 

OVERBY & BLECKLEY, 
Defendant’s Attorneys. 


Crark and Lamar; Hammonp & Son; and Overby & 
Breck.ey, for plaintiff in error. 


T. L. Cooprrr, Sol. Gen’l, contra. 
By the Court.—McDownatp J. delivering the opinion. 


A new trial was moved for in this case on fourteen grounds. 
The judgment of the Court refusing the new trial is excepted 
to, and assigned as error. There are, in the record, several 
other assignments of error, most of which are made grounds 
for a new trial, in the motion presented to the Court below, 
and such as are not and were insisted on before us, we will 
proceed to consider, after disposing of the points made in 
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the motion, and not waived by counsel for the prisoner in 
this Court. 

[1.] The fourteenth ground in the motion was the first 
ground argued before us, in which it is insisted that a new 
trial should be granted, because the Court instructed the 
Sheriff, previous to the trial, to direct the different con- 
stables of the county to summon tales jurors for said 
trial, and the said constables did, accordingly, summon a 
large number of tales jurors, who were put upon the prison- 
er. This ground, as stated, is not sustained by the record. 
The Court advised the Sheriff to cause the constables to 
summon a large number of persons residing outside of At- 
lanta, and in remote parts of the county, to be in attend- 
ance at the Court-house, in order that tales jurors might be 
summoned with convenience. None of the persons so sum- 
moned, were put upon the defendant as jurors, except such 
as were taken from the bystanders by the Sheriff, reported 
to the Court as tales jurors. The case of Bird vs. The 
State, reported in 14 Geo., 51, is a precedent for the course 
pursued by the presiding Judge in this case, and in fact, goes 
farther; for the Court, in that case directed the Sheriff to 
cause the persons to be summoned. The reasoning in that 
case, demonstrates that the practice is convenient to the 
Court, and beneficial to the person to be tried, by enabling 
the Sheriff to make up tales jurors from persons less likely 
to be prejudiced againsthim. But in this case, there was no 
objection made to the mode by which the attendance at 
Court of any of the persons summoned by the Sheriff as 
tales jurors was procured, and the Court below entertained no 
doubt that the counsel knew it at the time. This alone is 
a sufficient reason why a new trial should not be granted on 
that ground, even if the objection, if made, ought to have 
been sustained. 

{2.] The Court allowed the evidence given by certain of 
ibe: witnesses, which had been taken down under the eye 
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of the Court, according to the provisions of the statute, to 
be read to them, that any error which might have been com- 
mitted in writing it down might be corrected. 

This Court held in the case of Crawford vs. The State, 12 
Geo. 145, that the testimony, for such purposes, might be 
read over at the instance of either party. Itis true that the 
object of taking down the evidence is not that it may be 
used on the trial, but it is impossible that the prisoner on 
trial could have been injured by having it twice impressed 
on the minds of the jury, if it was taken down correctly, 
and it could do him no injustice to have errors, if any, cor- 
rected. The ruling of the presiding Judge on this point is 
made the ninth ground in the motion for a new trial. 

[3.] The first ground on the motion for a new trial, was 
an alleged error in the Court in permitting the letter of R. J. 
Crockett to be read in evidence tothe jury, and it is the 
next of these grounds in the order of discussion in this 
Court. The letter taken alone and separate and apart from 
the object with which it was read in evidence was inadmis- 
sible. No facts or circumstances stated in the letter could be 
evidence against the prisoner, for they were the unsworn 
statements of another person, in the absence of the prisoner, 
and by which he could not be bound, and in regard to which 
he had no opportunity to interrogate the writer. The Court 
in his charge to the jury, explained the purpose for which 
the letter was admitted in evidence, not to prove any fact as- 
serted in it,but forthe purpose of ascertaining the purport of 
the response made to it when read to the prisoner, and for 
no other purpose. Again, the presiding Judge said to 
the jury in his charge, that the evidence of a confession 
ought to be received with great caution, and that the letter 
purporting to have been written by Crockett was admissible 
to show the purport of Cobb’s reply, and nothing more. It 
was impressed on the minds of the jury as strongly as it 
could be, by the Court, that the letter was not received as 
evidence against the defendant, and that it could not beso 
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considered; that they were to look to the letter in connec- 
tion only, with the reply of the prisoner, and to enable them 
to understand the import of that reply. 

The statements of a wife in the presence of her accused hus- 
band may be given in evidence on his trial, although she could 
not be a witness against him, and her statements could 
not be evidence. The Court admits it under the general rule, 
that whatever is said toa prisoner on the subject matter of 
the charge, to which he makes no answer, or if an answer, 
no direct answer. ‘That it is the wife who makes the state- 
ment does not vary the rule. Rez. vs. Smithies, 5 Car. & 
Payne, 332, King vs. Bartlett,7 Id. 832. It is the reply, 
partial reply, or failure to reply, that is to be looked to as 
evidence, and the statement, whether verbal or written, 
which induces it, is to be no further considered than it is 
necessary to understand the reply. With this object the 
letter was properly admitted, no matter by whom written. 
10 Geo. 519, 520. 

[4.] Then, ought the declarations of the defendant made 
in the penitentiary, as testified to by Eli McConnell, to have 
been admitted in evidence, or after having been admitted, 
ought the evidence of them given in by McConnell, as 
well as the balance of the evidence of that witness, to have 
been withdrawn from the jury, as moved by defendant’s 
counsel? The testimony of McConnell is confined to the 
reception of the letter signed “R. J. Crockett,’ addressed to 
the prisoner and Jones, the reading of the letter to Cobb, 
his short interview with him, and hisreply, His reply is 
what is called his confession. The general rule in regard to 
confessions, and the same rule applies to this case, is, “that 
a free and voluntary confession by a person accused of an 
offence, whether made before his apprehension or after, 
whether ona judicial examination, or after commitment, 
whether reduced into writing or not,in short, any voluntary 
confession, made by a prisoner to any person, at any time or 
place, is strong evidence against him.” 1 Phillips Ev. 110 














ATLANTA, MARCH TERM, 1859. 697 


Cobb vs. The State. 


The place in which the reply to the letter was given, and 
the person (the keeper of the Penitentiary,) to whom it was 
delivered, if voluntarily made, under no improper influence, 
constitute no legal objection to its admissibility. There is 
no evidence of persuasion, or of influence exerted to obtain 
a confession, which promised temporal profit or advantage 
to the prisoner. But there is no necessity for discussing 
this point, for in fact there was no confession. 

[5.] The only remaining question to be considered is, 
whether the reply, which was a refusal to confess, ought to 
have been allowed to go in evidence to the jury? A homi- 
eide on the body of Samuel B. Landrum had been commit- 
ted. Radford J. Crockett, (the name signed in full to the 
postscript to the, letter) John Cobb, Jr., and Gabriel Jones, 
stood charged by indictment with his murder. Radford J. 
Crockett had pleaded guilty. The letter, on the inner side, 
was addressed to Cobb and Jones; it contains this expres- 
sion: “ Gabe, I think if you will come out and makea full 
confession of the murder of Landrum, and look to God for 
mercy, you would be better satisfied.’ The principal keeper 
of the penitentiary was requested to read the letter to them, 
and inform the writer what they said, or whether they seem- 
ed to want to talk about itornot. General McConnell com- 
plied with the request, and received for answer from the 
prisoner that he would not confess. The guilt of the 
defendant must be established, if established at all, by cir- 
cumstantial evidence, and every circumstance, pointing how- 
ever slightly to his guilt or innocence, should be submitted 
to the jury for their consideration. When he was appealed 
to by one, presumptively from the name, who was indicted 
with him for the murder, to confess his guilt of the particu- 
lar crime with the commission of which he stood charged, 
he simply declared that he would not confess, and made no 
denial of his guilt. The answer ought to have gone to the 
jury, to have been allowed by them, whatever weight they 
might have considered it entitled to, as indicating, however 
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slightly his guilt. They might have inferred that an inno- 
cent man would not have contented himself witha simple 
refusal to confess, but that he would have accompanied it 
with a positive denial of guilt. It is our judgment, there- 
fore, that when a defendant jointly indicted for murder, with 
another who has pleaded guilty to the charge, is appealed to 
by that other, who must know his guilt, if guilty, to confess 
the crime, and he simply refuses to confess, but does not 
deny his guilt, the circumstances may be given in evidence 
tothe jury. They would not alone, perhaps, warrant a con- 
viction, but they are certainly entitled to some degree of 
weight, and should be considered. 

[6.] The next and last ground insisted upon in the mo- 
tion for a new trial, before this Court, is that the Court per- 
mitted the Solicitor General, in his concluding argument, to 
bring before the jury the slung-shot, and to speak of it asa 
witness, when it had been previously offered in evidence, 
and ruled out. Itis not very clear, from the record, that the 
“ slung-shot” was ruled out as evidence. When it was 
objected to as evidence, the Court rejected it as not being 
such an instrument of evidence as had to be formally ten- 
dered and submitted to the jury, as in the case of a deed or 
a bond ;and when he came to decide the motion to arrest the 
argument of the Solicitor .General, he held, that that officer 
might exhibit it to the jury,it having been frequently ex 
hibited and identified in their presence before, and that to 
allude to itas a witness was a matter of taste. We see no 
good reason for excluding it as evidence; nor do we think 
that we should control the presiding Judge ina matter of 
that sort, when he heard the evidence, and was the best 
Judge if the Solicitor General was in contempt, by disre- 
garding, before the jury, one of his decisions rejecting evi- 
dence. 

[7.] Thomas Calloway was examined as a witness, to 
prove that the prisoner had described the slung-shot, and 
that from his description of it he would know it. He testi- 
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fied that he thought he would recognize it from the prisoner’s 
description of it. The slung-shot was shown to him, when 
the defendant objected to his stating whether or not it was 
the one the prisoner had described. We can see no legal 
objection to the witness’s answer. He could not, of 
course, swear to its absolute identity; if he had done ‘so, 
his evidence might have been the subject of comment before 
the jury, in the same manner that the testimony of a witness 
might be asserted who should choose to swear positively to 
a fact of which he must have been ignorant. But there is 
no reason why a witness should not give evidence thata 
particular article which he had heard described, corresponded 
with the description given. 

[8.] The rule laid down by the Court below, in his charge 
to the jury, on the subject of positive and negative witnesses, 
is object ed to, and error is assigned thereon. The Court said 
to the jury, that a witness swearing positively to a fact, is to 
be believed, in preference to many who swear negatively, 
that they did not see it. The objection is, that the charge 
applies to the credit of the witnesses personally, rather than 
to theevidence given bythem. This isan exception founded 
more ina verbal criticism, than in a fault in principle; for if 
the existence of a fact sworn to positively by one witness, is to 
be believed, rather than its non-existence, because many wit- 
nesses who gave no attention, but were in a situation to ob- 
serve it, testify that they did notsee it, or know that it trans- 
pired, which is indisputably the legal principle, what is the 
difference? Are not the jury bound to regard the testimony 
given by the witness who swore positively, and disregard 
that given by the witness who swore negatively ? 

We perceive no error in the charge of the Court, in laying 
down the rule for reconciling conflicting evidence. 

We have now gone through the entire case, as insisted on 
in the argument before us. Many of the grounds in the 
motion for a new trial were not urged in this Court, for the 
reason that the presiding Judge refused tocertify to the facts 
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stated in the rule nisi, and perhaps for the additional reason 
that counsel for plaintiff in error concluded that they could 
not be sustained in law. It was rather conceded, that if the 
points herein decided, were ruled against the plaintiff in 
error, the evidence was sufficient to sustain the verdict of the 
jury. We deem it unnecessary, therefore, to go into an 
examination of it, and we content ourselves with the remark 
that we are satisfied with the correctness of the verdict upon 
the evidence submitted. 


Judgment affirmed. 





INDEX TO VOLUME XXVIL 


ADMINISTRATORS AND EXECUTORS, 


1. D. applies for administration on H’s estate. In op- 
position, a will is produced, but the will does not con- 
vey the entire estate of H.,and the Ordinary grants to 
D. administration on that part of the estate disposed of 
by the will. B. resisted before the Ordinary the grant 
to D., and appealed to the Superior Court, where he 
moved to dismiss the application of D. for the admin- 
istration. The Court granted the motion. 

Held, That, inasmuch as the executor of the will, was 
not known in the record, or that he had propounded 
the will, or that he would administer if the will were 
established, the Court below erred in dismissing the 
application. Dean vs. Biggers, - - 


2. If the will requires the executor to divide the ne- 
groes of the estate, into shares, and give the shares to 
the legatees, and he gives a negro toa legatee without 
such a division, and the legatee sells the negro, the fact 
that the executor omitted the division, is a matter that 
may affect the executor as between him and the other 
legatees, unless they have acquiesced for a long time, 
in the executor’s course, but it is not a matter which 
can affect the person who purchases the negro from 
the legatee. Russell vs. Kearney, - - 
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3. If there be a joint administration, and only one ad- 
ministrator sue, the non-joinder of the other can only 
be taken advantage of by plea in abatement, and that 
being a dilatory plea, the truth of it must be sworn to. 
If the administrator, not joined, be a femme, and she 
marry during the pendency of the action, it is not ne- 
cessary to amend the declaration at the trial, by adding 
her as a party, or to prove that, on her marriage, her 
letters of administration were revoked, and to pass an 
order for the suit to proceed in the name of the admin- 
istrator who alone sued; butif this be done, it does not 
vitiate the proceedings. Macon § West. Railroad vs. 


Davis, - - . - 


4, The administrator of an intestate’s estate has a quali- 
fied interest in the real estate of his intestate, for the 
payment of debts and making distribution; and if it 
is not required for either purpose, his failure to sue a 
tenant in possession must not be held to prejudice the 


heirs at law. Scott vs. Newsom, - - 


5. Letters testamentary should be granted in the county 
of the testator’s residence, at the time of his death. 
McBain et al. vs. Wimbish, - e . 


6. John Rushin died, leaving a will with three execu- 
tors, Shad. R. Felton, Jno. C. Rogers, and Wm. Rushin. 
Felton took possession of the estate, and proceeded to 
execute the will, but before executing fully, himself 
died, leaving 1 will and two executors. Shortly after- 
wards, Rodgers also died, and Wm. Rushin moved into 
Alabama. John Rushin left no debts. Some of the 
legatees under the will of Jno. Rushin, sued the execu- 
tors of Felton in equity for their legacy. 

Held, That the suit lay. Rushin et al. vs. Young et al, 


7. A suit in equity against a person who was an admin- 
istrator, was a suit to which, he might plead as ad- 
ministrator; a suit in which, the decree might be 





INDEX. 


against him as administrator; a suit the title set up, 
in which, was good aguinst him only as administrator ; 
a suit the prayer in which, was against him as admin- 
istrator. 

Held, That itwas a suit against him as administrator, 
and therefore, that he had the right to appeal without 
givingsecurity. Jrving, guard., vs. Melton, adm’r, 


8. Wm. Taylor gave to Philip F. Sapp, a receipt in the 
following words: “Received of Philip F. Sapp, ad- 
ministrator of Milledge Sapp, deceased, the following 
promissory notes for collection,” (stating them)—“ pay- 
able to Milledge Sapp, or bearer. The executors of 
Philip F. Sapp sued the administrator of Taylor, 
on this receipt. There was evidence sufficient to 
authorize the jury to conclude, that this contract of 
collection, was made with Philip F. Sapp in his. indi- 
vidual, and not in his official character. The Court 
granted a non-suit. Z7e/d, That the Court ought not 
tohavedoneso,. Morrill et al. vs. Taylor, adm’r, 


9. A Court of Equity will not enjoin an administrator 
from suing to recover a tract of land, for the benefit 
of the heirs, notwithstanding the seven years bar has 
attached, when one of the only two heirs, was before 
and at the time of the intestate’s death, and has been 
ever since, non compos mentis; and the other a feme 
covert, abandoned by her husband, who would not sue, 
and the wife, by reason of her coverture, could not. 
Fleming, adm’r, vs. Collins, - - 


10. The only source, in general, from which an admin- 
istrator with the will annexed, can derive the power 
tosell the slaves held by him, as admin. .rator, is the 
will, or an order of the Court of Ordinary. Lawrence, 
adm’r, vs. Philpot, guard’n— : - - 
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il. A. dies testate in Henry county. His willis proven 
and admitted to record in thatcounty. An application 
is made to revoke the letters testamentary, on account 
of the birth of a posthumous child unprovided for. 
In the mean time, that part of Henry county includ- 
ing the testator’s residence, at the time of his death, 
has;been cut off into Spalding; and the administrator 
de bonis non cum testamento annexo, has removed to 
Texas. 

Held, That Henry county had jurisdiction of the pro- 
ceeding; that the rightto transfer to Spalding wasa 
personal privilege, and that in this and all similar cases, 
all done previous to the application in the original 
county, was rightly done, and valid—McDonatp J. 
dissenting. Knight e¢ al. vs. Knight, adm’r, - 


AGENT. 


See Warranty, 6. 


AGREEMENTS. 


i. A father made advancements to his sons, when he 
was not ina sound state of mind. The sons and the 
daughters agreed, that the advancements should be set 
aside, and the father’s property, including the ad- 
vanced property, divided out among the sons and 
daughters, with an advantage to the sons each, of 
$1,000. 

Held, That there was a sufficient consideration for this 
agreement. Fulton & wife vs. Smith et al. - 


2. Such an agreement is not against public policy. Jd. 


3. Time, when of the essence of an agreement or con- 
tract. Taylor et al. vs. Buldwin et al. - 
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AMENDMENTS. 


1. A person who was a constable, was sued in trespass, 
for tortiously taking some negroes, The constable 
justified under several fi fus. After the plaintiff had 
closed his evidence, the constable asked leave to 
amend his entries on the fi. fas. by entering on them, 
a levy on the negroes, 

Hild, That the Court was right in granting him the 
leave asked fur, Gorhum vs. Hood et al. - 


2, The plaintiff in entering up judgment against the 
defendant, an endorser of a uote, omitted to deseribe 
the contract of eudorsement, and the defeudant made 
the omission the ground of an affidavit of illegality, 
on the hearing of which, the Court allowed the judg- 
ment to be amended, 

Held, That this was right. Oliver vs. Ross, 


APPEAL, 


An affidavit, made by one who appeals in forma 
pauperis, of his inability to pay cost, &e, is not 


traversable. Hines vs. Leosser, 


ARBITRATION AND AWARD. 


1. An award of arbitrators at common law, may be-at- 
tacked and set aside for fraud, and the parties against 
whom it is rendered, need not resort to a Court of 
Equity for that purpose. Hurdin vs. Brown, 


2. Under the Act of 1856, an award can only be im- 
peached for fraudin the arbitrators, But at common 
Jaw, an award may uot only be vacated for corruption 
or partiality in the arbitrators, but fora mistake into 
which they have been led by undue means, or into 
which they have been permitted to fall, by the fraud- 

ulent concealment of the party or his agent. Jd. 

VOL, XXVII.—45 
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3. Courts, while they may not correct the award, or re- 
vise the decision of the arbitrators, hold it to be against 
conscience to take advantage of an award to enforce 
it, or to seit as a plea to bara defence. /d. 


4. An arbitration proceeeding under the common law is 
revocable by either party, at any time before the award. 
Davis, ex’or, vs. Maxweil, - - 


5. An exception to an award will not be entertained, 
unless it is warranted by the facts in the record. 
Richardson et al. vs. Hartsfield, - - 


6. The affirmative declaration in the Act of 1856, that 
the arbitrators may adjourn from day to day, does not, 
perhaps, necessarily exclude the idea, that they may 
adjourn for a longer time, should the exigencies of 
the case require it. Jd. 


gy. The failure of the arbitrators to sign the award on 
the day on which it is agreed to, does not affect its 
validity. Jd. 


ASSIGNEE. 


A judgment in the hands of, subject to all the defences 
that it would be in the hands of the original plaintiff. 
Rawson vs. MeJunkins, - - . 


ASSUMPSIT. 


An action of assumpsit for money had and received, 
will not lie, unless the property of the plaintiff has 
been converted into money, or that which is its equiva- 
lent; and the consumption of the property by the de- 
fendant is not sufficient to authorize this remedy. 
Barlow vs. Stallworth, - - - 
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ATTACHMENTS, 


1, A bond for an attachment need not be taken by, or 

offered for approval by the magistrate who issues the 
attachment. It is sufficient if taken by any other 
magistrate. Such bonds, if objectionable, may be 
amended. Snith vs. Joiner, - - - 


2. A judgment, in attachment, will be enjoined, if the 
defendant had a good defence to the suit, and his fail- 
ure to make the defence, was owing, not to any fault 
or negligence on his part, but, to the fault of the 
plaintiff Far. §& Ex. Bank vs. Ruse, Patten § Co. 


ATTORNEY—POWERS OF. 


1, May be recorded under the same rules as the deed 
made under them, and when thus recorded, may be 
read in evidence in the same way. Tenant et al. vs. 


Blacker, - - - - - - ~ - 


2. Peavy gaveto Carter, a power of attorney to convey a 
lot of land, Carter, in executing the deed, signed his 
own name, instead of Peavy’s name. But there was 
enough on the face of the deed, to show, that Carter 
intended the deed as Peavy’s, and not as his, 

Held, That the deed was a sufficient execution of the 
power.—Bennine J. Ld, 


BANKS. 


Under the 17th section of the charter of the Southern 
Bank of Georgia, no action can be brought against 
said bank under said charter, until special demand is 
made of the debt or due claimed by the creditor, Sow. 
Bank Ga. vs. Mec. Sav, Bank, s 
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CERTIORARI. 


1, The provision in the Constitution of 1798, conferring 
powerou the Superior Courts to correct errors in inferi- 
or judicatories, by writ of certiorari, does not require 
an Act of the Legislatnre to enforce it. It is explicit 
enough for that purpose. Simith vs, Joiner, - 


2. If it be alleged that material alterations have been 
made in the exceptions to the decision of an Inferior 
Couit, and proof be offered to support such allegations, 
itis error in the Court to refuse to hear it. Jd. 


CHARGE OF THE COURT. 


As to when the evidence is sufficient to warrant. 
Ex’ors of Everett vs. admn’rs of Whitfield, - 


See Frauds, 1, 2. 
CONSTABLES, LEVIES AND SALES BY. 


1, One entry of no personal property, on a Justice's 
Court fi f/a., issufficient to justify a constable in levying 
the f. fu. on land. Carmichael, ex’or, vs. Strawn et al. 341 


See Trespass. 
CONTEMPTS. 


Questions of contempt are for the Court treated with 
the contempt; and its decision onght to be final, ex- 
cept, perhaps, in the case in which, the decision shows 
an enormous abuse of the discretion. Cabot vs. Yar- 


borough et al. - - - " 
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COSTS. 


1, When a witness is rejected for incompetency, the cost 
for his attendance can ouly be collected out of the par- 
ty at whose instance he was subpenaed. Crozier vs. 
Berry, - - - - - - 


2. Cost in cases of peace warrants, when defendant is 
discharged, in discretion of Judge. Keith vs. The 
State, - - . - - - 


See 2dm’rs and Ezx’ors, 7. 


COUNSEL—ARGUMENT AND PROFESSIONAL DE- 


PORTMENT OF. 


The Supreme Court will not control the presiding Judge in 
the Court below, who heard the evidence and tried the 
cause, in deciding how far the remarks of counsel are 
warranted by the evidence before the jury, when it is 
not clear that they were unwarranted. C_bd vs. The 
State, - - - - - - 


See Practice in Superior Court, 4. 


CRIMINAL LAW. 


1. It is not error in the presiding Judge, to refuse to al- 
low an offender to settle a criminal case of the grade, in 
which he is vested witha discretion to allow the settle- 
ment ornot. McDaniel vs. The Siate, - - 


2. Popular excitement alone, not sufficient of itself to 
postpone the trial of a case, except under extraordipa- 


ry circumstances. Thonasvs The Siate, 
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3. If there be nota full panel, the challenge should be 
made tothe array. /d. 


4, A juror upon his voir dire, and in answer to the ques- 
tion, “Is your mind perfectly impartial between the 
State and the accused?” Answers, “I think that I 
am, as I understand it”? The Court then asks, “do 
you understand the question?” The juror replies 


“yes;’ He is an impartial juror, and there is no objec- 
tion to the mode adopted for testing his indiflerency. Ld. 


5. A juror may be disqualified and set aside for cause, 
on the ground that he is over age, after the statutory 
questions have been propounded to him, provided the 
State has not been prejudiced by the irregularity. Jd. 


6. It is not necessary that the juror should be a citizen 
of the county, where the offence is tried for any speci- 
fied time previously. Itis enough, if he be a residend 
cilizen, at the time of trial. Jd. 


7. The Court being satisfied from inspection, that a juror 
is drunk, may set him aside of itsown motion. Jd. 


8. It is no objection, that a traverse jury in a criminal 
cause is present, and hears the Court charge the grand 
jury upon the penal laws of the State generally; and 
compliments them upon their vigilance in ferreting out 
crime aud bringiug offenders to justice. Jd. 


9. The practice of separating witnesses in a State case, 
is ancient and salutary; still it is a matter of discre- 
tion with the Courts, And it is no abuse of that dis- 
cretion, to allow one or more of the witnesses to re- 
main in Court, and aid either the State or the accused, 
in conducting the prosecution or defence; neither does 
it disqualify a witness from being re-examined, that he 
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has remained in the}Court room after he was first exam- 
ined, or that he has stated to another witness, what he 
had sworn to; although this last, is a misconduct, 
which might subject, him to the punishment by the 
Court. Jd. 


10. What the defendant says on the spot, within a min- 
ute or a minute and a half, or even three minutes after 
the transaction, is a partof the res gestz, and admissi- 
ble as such in evidenes. Jd. 


11. When the behavior ofa witness is unbecoming, it is 
the duty, as well_as the privilege of the Court, to re- 
prove him for hisindecorum. Jd. 


12. When a witness testifies to a fact, as that the de- 
ceased was advancing$on the accused when he was 
killed, he may give the reasons of that opinion. Jd. 


13. When the relative position of the several combatants 
in an affray is material, the State may reintroduce a wit- 
ness examined in chief to prove that it is different from 
that testified to by the’defendant’s witnesses, and ex- 
hibit to the jury a diagram, illustrative of hisstatement, 

and then the defendant to surrebut in the same way. 

Id. ; 


14. When the Court is asked to charge a certain princi- 
ple to be law, provided the evidence sustains it, it is 
no error in the Court to give the opposite, or other al- 
ternative, provided the proof preponderates on that 
side. Jd. 


15. An outlaw not entitled to the privilege of a new tri- 
al_—Lumrxin J. Ld. 


16. The Judge of the Superior Court has pewer. on ex- 
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712 INDEX, 


amining and considering the evidence returned with a 
peace warrant, if it be insufficient to require the 
giving a bond, to discharge the defendant; and he 
has moreover, the discretion to discharge him without 
the payment of costs, if, in his opinion, there was no 
foundation for the proceeding. Keith vs. The State, 


17. lt is not error for the presiding Judge to advise 
the Sheriff to cause the Constables of the county to sum- 
mon a large number of persons qualified to serve as 
jurors, living in remote parts of the county, toattend at 
the Court House on the day appointed for the trial, that 
tales jurors might be summoned with convenience. 
Cobb vs. The State, - - - - 


18. It is not error for the Court to allow the testimony 
of witnesses taken down in writing to be read over to 
them in the presence of the jury, for the purpose of cor- 
recting errors which may have been committed, in 
writing it down. Jd. 


19. A letter addressed to and read by or to a defendant 
on his trial, to which he makes a verbal reply, may be 
read in evidence to enable the jury to understand the 
reply, but not as evidence of itself. Zd. 


20. Thata verbal reply toa written request made in a let- 
ter, was made in the Penitentiary to the principal keeper 
thereof, constitutes no objection in law to its admissi- 


bility in evidence against the party making it, if volun- 
tarily made, and drawn out by the exercise of no im- 
proper influence. Jd. 


21. When a defendant, who is jointly indicted with 
another for murder, who has pleaded guilty to the 
charge, is appealed to by that other, who must know 
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his guilt, if guilty, to confess the crime, and he simply 
refuses to confess, but does not deny his guilt, the cir- 
cumstances may be given in evidence to thejury. Jd. 


DAMAGES. 


1. If the Court charge the jury, in an action of trespass, 
that if they should believe, under the evidence, that the 
plaintiffs were entitled to exemplary damages, it was in 
their discretion to find any amount not exceeding the 
amount laid in the declaration, it 1s error, provided the 
amount laid in the declaration was so great, if found, 
as to show prejudice or partiality on the part of the ju- 
ry. Such a charge, in such acase, is calculated to ex- 
ert au improper influence on the jury, and is wrong in 
itself. Bryan vs. Acee et al. . - - 


2. Where a person voluntarily throws himself in the 
way of a dray, and an injury ensues, the jury may find 
almost nominal] damages, notwithstanding they should 
be of the opinion that the driver of the dray was slight- 
dy more in faultthan the party hurt. Notwithstanding 
the jury may think the person injured altogether in 
fault; yet, if from pity, or any other consideration, they 
should return a verdict for damages, and the defend- 
ant acquiesce in it, the plaintiff cannot complain, and 
demand a new trial. Flanders vs. Meath, - 


DEEDS. 


1. What a sufficient execution of, under power of at- 
torney. Tenant et al. vs. Blacker, - - 


2. Consideration of deed, may be shown by parol proof, 
the same not being inconsistent with the construction 
of the deed. Hopkins us. Watis et al. - - 

DIVORCE, 

1. Mental incapacity, at the time of marriage, a ground 

for divorce in this State Brown vs. Westbrook, 
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2. A libel to dissfve the marriage union, on that ac- 
count, is to be filed and tried, and is subject to all the 
incidents regulating divorees, by the statutes of force 
onthat subject. Jd. 


3. A proceeding to declare marriage a nullity, on ac- 
count of the mental incapacity of one of the parties to 
consent to the contract, at the time it was entered into, 
is unknown to our judiciary system, aud is repugnant 
to the feelings and policy of our people. Jd. 


4, The evidence in support of an application for an or- 
der of publication, in a divorce case, was, the returnsof 
the Sheriffs of two counties, showing that the defend-. 
ant was in neither of those counties. 

Held, That this evidence was not sufficient. Godfrey 
vs. Godfrey, - - - - - 


EJECTMENT. 


1. Aman who has no title cannot recover in eject- 
ment, although he alleges, that he demises to John Doe, 
for the use of another man, who does have the title. 
Brooking vs. Dearmond, -. - - 


2. Title to land cannot be passed but by writing. Wil- 
liams et al. vs. Cowart, - - 


3. One going into possession of land, undera parol pur- 
chase, can only hold to the extent of his actual pos- 
session. Cookvs. Long et al. - ~ 


4. Notwithstandivg the tenant may have had posses- 
sion for seven years, yet if he disclaims having title, 
and declares he is only waiting to purchase of the true 
owner, when he can find him, the statute will not pro- 
tect him against the rightful owner ef the fee, Ld. 


5 Ifa defendant in ejectment enter on land sued for, 
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under the lessor of the plaintiff, whether’by purchase, 
gift or lease, he cannot dispute the title under which 
he entered. Williams vs. Cash, - - 


6. If defendant, after entering under the lessor of the 
plaintiff, sets up a defence against him to a suit for the 
recovery of the land, hostile to the title under which he 
entered, he canuot claim to bea tenant at will, and en- 
titled to notice to quit, before suit can be brought. Jd. 


7. Ifa defendant in ejectment entered into possession of 
the premises sued. for, under a contract of any sort for 
a title, the statute of limitations could not begin to run 
in his favor, until he repudiated the contract, and claim- 
ed to hold in defiance of plaintiff’s title, and the plain- 
tiff had knowledge of such adverse holding. Jd. 


EQUITY. 


1. Ifa Court of Equity has jurisdiction in any case of 
probate of wills, itis only when such probate is not at- 
tainable inaCourtof Ordinary. Slade et al. vs. Street, 


' 
=~ - 


adnm’r, ~ - - 


2. If the bill states a title in the plaintiff, and alleges that 
a discovery is necessary to establish that title, a demur- 
rer, on the ground that there is an adequate remedy at 
law, is notsustainable. Turner vs. Jones et al. 


$. A mother gratuitously conveyed the half of lot one 
hundred and fi/ty-eight, to one of her children, she in- 
tending to convey the half of lot one hundred and fif- 
ty seven. She died intestate, leaving this childand oth- 
er children, and this child filed a bill against her admin- 


istrator, to correct the mistake. 

Hell, That he had no right to have the mistake cor- 
rected, the deed being voluntary. Powell et al. vs. 
Powell, - - - - - 
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4, When the equity ofa bill is fully met and distinetly 
denied, proceedings at law will uot be restrainec’, un- 
less uuderspecial circumstances, Breéé vs. Sellers et ul. 


5. A Court of Equity has jurisdiction to compel the can- 
cellatiou of a deed procured without consideration, and 
by undue influence. Walker et al. vs. Hunter et al. 


6. Whiere the tax payers of a county resist the collec- 
tion of a tax, they may unite by bill, asking wn injunc- 
tion, and each will not be driven to his affidavit of il- 
legality. Vanover et al. vs. Jus. Inf. Court, - 


7. Although there be a remedy at law, yet if it be not a 
complete one, equity has jurisdiction. Jordan, adm’r, 
vs. Faircloth, §c. - - m - 


EQUITY PLEADING AND PRACTICE. 


1. Turner filed his bill against Joiner and Spicer, and 
against Hodges and others, in which he alleged, that 
a lot of land, drawn by Jones, was sold under a fi. fa. 
against Jones and bought by Hodges; that the Sheriff 
make a deed to Hodges, but the deed had been burned 
with the court-house; that Hodges sold the land to 
Turver, and that afterwards, Jones, thinking to take 
advantage of the destruction of the deed, also bought 
the land, and put Spicer in possession of it, as his ten- 
ant. The bill also alleged, that a discovery was neces- 
sary, toepable the plaintiff to prove these allegations, 
It prayed, that the deed might be established, and that 
the land be delivered to Turner, and the rents accouut- 
ed for to him. 

Held, That Joiner and Spicer were proper parties to the 
bill. Turner vs. Jones et al. - : - 


2. A bill had two objects; one, to compel the defendant 
to convey to the complainant, an interest in the unsold 
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lots of a town; the other, to compel him to pay over to 
the complaivant,a share of the profits made by him, 
from the sales of the sold lots of the town, The lots lay 
in one county, and the defendant resided in another, 
The bill was brought in the latter county. 

Held, What the latter couuty was a proper one in wi.ich 
to bring the bill. 

As to when the second bill is the same as the first, so 
that the judgment or decree in the first, is a bar to 
the secoud, Sluckvs. Bluck et al. - - 


3. Courts may require amendments to sworn bills, to be 
themselves sworn to. Szames vs. Boykin, adm’r,etal. 47 


4, Several creditors of an insolvent corporation may 
unite in the same bill to charge the stockholders, who 
were also directors, for fraudulently abstracting ‘he cap- 
ital stock of the bank; atd the bill is not objectionable 
to the charge of a misjoinder of both complainants and 
defendants. Semmes etal. vs. Mott et al. - 


5. It is premature to move, at the second Term, to dis- 
miss a bill for want of prosecution, before all the de- 
fendants are served, and while a demurrer to the bill is 
still pending atthe instance of those who are served. 2d. 


6. A complainant at equity who has sued at law upon 
the same demand, cannot be compelled to elect in 
which form he will prosecute his rights, until after the 
defendant has filed his answer. Jd, 


7. If a eross bill should be necessary, the Court of the 
county in which the original suit is pending, has juris- 
diction of it. Bowman, ex’or, vs. Long, guard. 


8. A creditor who files his bill in equity to enforce a le- 
gal right, cannot be compelled to make other creditors 
parties to his bill. Edmore vs. Spear, - - 
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9, A recovery by or against the heirs at law, may be 
pleaded in bar to a suit brought by the administrator of 
the estate for their benefit, there being no debts due or 
owing by the intestate. Hardaway vs. Drummond 


et al. - - 


10. It is too late, when a case is called for trial on the 
merits, for the defendant to move to dismiss a bill, be- 
cause the complainant has an adequate common law 
remedy, the answers all being in and no demurrer filed. 
Ifthe answer admits the equity in the bill, or what is 
alleged as equity, and alleges such matter as, if proven, 
would defeat the complainant’s equity, which matter 
is not strictly responsive to the bill, this Court will not 
contro! the discretion of the Chancellor below, in re- 
taining the injunction. Hargraves, adm’r, vs. Jones, 


11. An objection to a bill on the ground that the com- 
plainant has an adequate remedy at law, comes too 
late at the hearing. It should be taken advantage of 
the first opportunity by plea or demurrer; otherwise it 
will be considered as waived. May et al. vs. Goodwyn, 


12. An order to answer Sexceptions to an. answer, did 
not specify a time within which the answer was to be 
put in: 

Held, That the defendant had until the next Term to 
file his answer in, and, consequently, that, if he died be- 
fore that Term, there was no right to take the bill for 
confessed, although he might! have ‘died without an- 
swering. Jordan, adm’r, vs. Faicloth, §c, - 


13. Misjoinder of parties may be’ obviated by amend- 
ment,and is not a ground for dismissing a bill,  Fud- 
ton & Wife vs. Smith et al. - - 


See 2dm’rs § Ez’ors, 6. 
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EVIDENCE. 





1, A tax execution against a tax collector and his surety, 
must be issued by the Comptroller General ; and when 
the Sheriff who made a sale under it, delivers it to the 
Solicitor General, the presumption is that he delivered 
it at that office, and before secondary evidence of it can 
be given, an enquiry and search should be made there 
for it. Duvenport et al. vs. Harris, - - 


2. To prove a diploma given to a physician bya medi- 
cal college of another State, the legal existence of the 
college must be shown. Hunter vs. Blount, - 


3. If an administrator manage his intestate’s estate fair- 
ly and honestly, but neglects to inake his returns so as 
to exhibit the state of his accounts in the Ordinary’s 
office, he is not on that account, liable to pay a higher 
than the ordinary rate of interest chargeable against 
an administrator ; but if, on demand of a distributee, he 
fails or refuses to make a full exhibit of his accounts, 
and come to a settlement, he subjects himself to the 
costs and expenses of a suit which his default may 
have made necessary. Binion et al. vs. Miller, adm’r, 


4. If a receipt be given by a guardian to an administra- 
tor for negroes expressed to be in full of his ward’s dis- 
tributive share of the estate, and it is insisted that it is 
expressed to bein full, because all other accounts were 
balanced and settled, which is nevertheless disputed 


by the wards, whether the receipt was in full is a ques- 
tion for the consideration of the jury. Jd. 


5. The Acts of Congress, providing for the admissibility 
of exemplifications in evidence, do not extend to ex- 
emplifications of a private writing recorded arder our 
registry laws. Russell vs, Keurney, - - 
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G. A party has no right to complain that testimony has 
been admitted afier the evidence has closed, unless he is 
less prepared to meet it then, than he would have been, 
had it been admitted at the proper stage of the trial. Jd. 


7. Declarations of a person who is not a party, nor the 
agent of a party to a transaction, and who is a compe- 
tent witness, not made at the time of the act of which 
it is insisted it is explanatory, are not admissible ip evi- 
dence as part of the res geste. Macon and Western 


Railroad vs. Davis, - - - - 


&. A deed exhibited at a Sheriff’s sale, said to be a con- 
veyance of the property sold, but which was not read, 
nor examined by the person who bid off the property, 
is no evidence for him in an action for refusing to com- 
ply with the terms of the sale. Hendrick vs. Davis, 
Sheriff, : . - - - - 


9. If the subscribing witnesses of a lost deed be dead, 
and the original be not subscribed by a Justice of the 
Peace or other officer whose attestation is sufficient to 
admit it to record, nor affidavit be made of its execu- 
tion, inferior evidence of its contents and execution 
may be adduced, and if a copy be established by the 
judgment of Court, evidence of that being made, the 
established copy ought to be admitted. Williams et al. 


vs. Cowart, - - - . ‘ 


10. Proof that it is the general plan of a father to loan, 
and not to give slaves to his children, when they mar- 
ry or settle in life, is admissible to rebut the presump- 
tion of a gift arising from the possession of slaves by 
a married daughter. Nor is this testimony coutrover- 
ted by the evidence that he had given land to some of 
the children. Lockett vs. Mims, - 7 
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11. “It was my understanding,” used bya witness, may 
and ordinarily does mean, his knowledge or recollec- 
tion of the facts. Jd. 


12, It is not error toexclude immaterial testimony. Jd. 


13. If the point be made and insisted upon, the statute 
“of another State, can only be proven in our Courts, by 
a certified copy. Stanford vs. Pruett, - 


14, Evidence which ¢ends to establish the issue, is ad- 
missible, although not of itself sufficient for that pur- 
pose. Omnibus Co. vs. Semmes, - - 


15. The price at which, land was knocked off to a bid- 
der, by the Sheriff, was fifty-two dollars. The deed 
made by the Sherifi to the bidder, acknowledged the 
receipt of $50, and was silent as to the other two dol- 
lars. But on the back of the jf. fa. there were entries 
showing that the whole $52, had been properly appro- 
priated by the Sheriff. 

Held, That the deed was admissible in evidence. Car- 
michael, ex’or, vs. Strawn et al, - - 


16. Entries in a merchant’s book, made by himself, are 
admissible in evidence notwithstanding he keeps a 
clerk. McDaniel vs. Truluck, - - 


17. The note on which, an action was founded, referred 
to abond as having been given by the plaintiff, the payee 
of the note, to the defendant, the maker of the note. 
The plaintiff read this note in evidence. A bond was 
then offered in evidence, by the defendant, as the bond 
referred to by the note—the defendant insisting, that 
no farther proof of the execution of the bond, was 
necessary. The note and bond agreed in many parti- 
culars, and in none, differed. 
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Held, That the bond was admissible without farther 
proof. Rhame vs. Bower, - -— - ae han 


18. It iscompetent to prove a fact which tends to estab- 
lish a matter not directly in issue, but which when pro- 
ven, may be entitled tosome weight, on the trial of the 
main issue between the parties. Causey, ex’or, vs. 
Wiley, Banks § Co. et al. - - - 


19. Facts which came to the knowledge of a witness, 
by reason of his being connected with the case as at- 
torney at law, cannot, under the statute, be given in 
evidence by him. Jd. 


20. A man’s conduct may be such, as to authorize the 
presumption, that he admits to be well founded, a plea 
set up against his claim. Block §& Bro’s vs. Hicks § 
Co. - - ° . 4 is 


21. The declaration of one party, uttered in the pres- 
ence of the other, and not denied by that other, are ad- 
missible as evidence for the former. 0. 


22. It is sufficient to prove the substance of the testimo- 
ny of a deceased witness. Trammel, adm’r,vs. Hemp- 
hill et al. . . - - - 


23. When the matter in issue is, whether or not the de- 
fendant was served, the jury are authorized to infer that 
he was not, from the fact that no attempt was made to 
enforce the judgment, for some fifteen or twenty years 
after it was rendered; and the defendant continuing all 
that time in the adverse possession of the premises, 
Blackwell et al. vs. Bird, - - - 


24, Evidence tending to prove that a judgment ren- 
dered against an infant, which judgment was offered 


408 
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and received in evidence, was null and void for the 
want of service, and for the want of a proper represen- 
tative, and for other reasons, is admissible. Johnson 
et ux. vs. Wright et al. : - - 555 


25. The terms of a proposition to compromise made to 

a party, and his reply thereto, are admissible in evi- 
dence against him.—McDonatp J, dissenting. Lucas 

vs. Parsons et ul. - . - - 593 


26. Witness may answer whether an instrument which 
he has heard described, but has never before seen, an- 
swers the description given, or is the same instrument, 
and if he make an improbable statement, it may be 
made the subject of comment before the jury. Cobd 
vs. The State, - . - - - 


27. No error in the charge of the Court to the jury that 
one positive witness is to be believed, rather than ma- 
ny negative witnesses to the same point. It does not 
differ from the legal principle, that the existence of a 
fact testified to by one positive witness is rather to be 
believed, than that such fact did not exist, because 
many witnesses who had the same opportunity of ob- 
servation swear that they did not see or know of its 
having transpired. Jd. 


FACTORS. 


If the factor pays the draft of the planter, upon the 
faith of produce which he never receives, he is entitled 
to recover the amount in an action for so much cash 


paid for his use; and on the balance due on the ac- 
count between the cash received and the cash advanced 
for the defendant, the plaintiff is entitled to interest. 
Howard vs. Behn & Foster, - - - 
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~I 
to 
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FRAUD. 


1. If there be legal capacity, and no imposition of fraud, 
a contract of suretyship is binding; but weakness of 
capacity on the part of the surety, and the fact that it 
is a contract of suretyship, may be considered on the 
issue of fraud in procuring it. Causey us. Wiley, 
Banks § Co. et al., - - . - 


2. A charge to the jury, that “fraud is not to be pre- 
sumed, but must be proved by those alleging it,” un- 
explained, is not a legal charge in a case in which 
there is evidence of facts and circumstances tending to 


prove fraud, Jd. 
FRAUDS—STATUTE OF. 


1. The purchase of land, payment of the consideration 
taking possession and making valuable improvements, 
sufficient to relieve a parol agreement from the opera- 
tion of the statute of frauds, Scott vs. Newsom, - 


2. The statute of frauds will apply to a verbal contract 
for the sale of land, unless there is part performance, 
or some matter, to prevent it from so applying. Lump- 
kin vs. Johnson, - - i - 


FRAUDULENT ASSIGNMENTS. 


A mortgage deed is not within the Act of 1818, to pre- 
vent persons unable to pay their debts, from assigning 
their property, “in trust,” for some of their creditors, 
in preference to others. Solomons vs. Sparks et al., 


FREE PERSONS OF COLOR. 


The guardian of may ratify his contract, and a suit 
upon such contract by the guardian is sufficient evi- 


444 
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dence of such ratification. Hargrove vs. Webb § .4l- 


len. - - - - - 


GRANTS, 


1, A copy grant ought not to be received as evidence, 
without an excuse for the non-production of the origi- 
nal. Brooking vs. Dearmond, | - - 58 


2. A grant was issued in the name of Boswell Cook, 
and a certificate of the Surveyor-General was offered in 
evidence, to show that the grant, by mistake, had been 
issued in the name of Boswell Cook, when it should 
have been issued in the name of Roswell Cook. 

Held, That under the Act of 1857, for the admission 
of parol evidence to show mistakes in grants, the certi- 
cate was admissible. Jd. 


. It is entirely competent for the Legislature to pre- 
scribe the mode by which the public domain shall be 
disposed of by the State; and if the law directs only a 
certificate to issue to the purchaser, as the evidence of 


his title, it is equally sacred asa grant. Harris vs. 
Dyer, ex’or, - - - i 

4. A grant to land, the sale of which was not only not 
authorized by law, but suspended from the operation 
of the act under which it was sold, is void; and it is 
competent to make proof of this fact. Jd. 


5. The drawer has before grant a vendible interest in the 


land drawn. Tenant ei al. vs. Blacker, - - 


‘GRANTS, FRAUDULENT. 


If parties to writs of scire fucias toa avoid grauts for 
lands alleged to have been fraudulently drawn, were 
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“not entitled in strict law, to appeal from verdicts ren- 
dered against them, we will not upset the authorita- 
tive adjudications and practice of the Courts which de- 
cided upon the rights. It would unsettle titles to land 
to too great an extent to hold to the contrary of these ad- 
judications now. Johnson § wife vs. Vi right et al., 


See Evidence, 22. 


GUARDIAN AND WARD. 


1. A guardian is responsible for only such property 


of his ward as is accessible to him, Bethune, Ord’y, vs. 
Green, . - - - - - 


2. To bind infants by a settlement made by the admin- 
istrator with their guardian, it must be a full and final 
settlement without fraud, or if fraudulent, the fraud 
must have been known to the infants, and they must 
have acquiesced for the period of the statutory bar. 
Binion, et al. vs. Miller, adm’r, - - 


HUSBAND AND WIFE. 


1, When a man marries a wife entitled to an estate from 
her former husband, which he receives and promises to 
hold incommon with that coming to her daughter,-of 
whom he is guardian, and at the maturity of his ward, 
settle the same upon his wife, said contract is valid ; 
and the fact of his holding possession of the undivided 
property under such circumstances, will not be a reduc- 
tion of it to possession, by him as husband: further, the 
wife is entitled to the same by survivorship, at the 
death of her husband ; anda Court of Equity will de- 
cree a settlement thereof for her benefit, even as against 
the creditors of the husband, and her claim constitutes 
a sufficient consideration to support an agreement be- 
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tween her and her son-in-law, as to the division of said 
property. obson us. Jones, - - - 


2, When it is sought to charge the husband, as trustee, 
and the proof shows he never accepted the trust, it is 
not competent for the plaintiff to strike out the name of 
the husband, and substitute that of the wife as cestui 
gue trust. Lennard vs. Jones, trustee, - 


3. Negroes were conveyed toa trustee, his heirs, execu- 
tors, and administrators, forever, in trust; first, for hus- 
band and wife, for their joint lives; secondly, for the 
survivor, for his or her life; thirdly, for the children; 
with a power to the husband, at his death, to distribute 
the property among the children, and to end the trust, 
and incase of his failure to do this, with a direction to 
the children to divide it among themselves ; and, with 
a final declaration, that the trust should cease, when 
the youngest child arrived at lawful age, provided the 
husband should be then dead. The husband was not 
then dead. He died afterwards; and after his death, 
the wife died. Before her death the trustee commenc- 
ed an action of trover for some of the negroes. It did 
not appear that she had a legal representative. 

Held, That the trustee was entitled to recover, at least 
what was her interest in the negroes. Garrett,trustee, 
vs. Brock, - - - . - 


INJUNCTIONS. 


1, While any material allegation, constituting the equity 
of the bill, remains unanswered, the injunction will not 
be dissolved. Wooten, adm’r, vs. Smith et al. 


2. New matter introduced in the answer, and not res- 
ponsive to any charge in the bill, should not be con- 
sidered, on a motion to dissolve an injunction. Jd. 
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3. An administrator will not be enjoined from suing 
at law for land, for the benefit of the heirs, although 
the seven years bar has attached, when one of the two 
only heirs, was before, and at the time of the intestate’s 
death, and at the time of bringing suit, non compos, 
and the other a feme covert. Fleming, adm’r, vs. 
Collins, - - - - - - 


4, Arailroad company filed their billin which, they 
stated, that they had the right of way, over a certain 
piece of land, and that a certain person was about to 
erect a flouring mill within seven or eight feet of their 
track; and, that the mill, if so erected, would leave no 
sufficient room, for the repair and construction of the 
track, They prayed for an injunction to prevent the 
erection of the mill. 

Held, That they were entiiled to the injunction. Cun- 
ningham vs. Rome Rail Road Co., - - 


5. An administrator and one C. referred a dispute be- 
tween them as to some negroes, to arbitrators, who 
awarded the negroes to the administrator, and a sum 
of money to C.,to be paid out of the negroes. The 
negroes were worth ten times the sum of money. The 
administrator proceeded to take steps to sell the ne- 
goes; the next of kin prayed an injunction to prevent 
the sale, , 

Held, That the injunction was properly granted. Law- 
rence, adm’r, vs. Philpot, guard. - 


INSOLVENT DEBTORS. 
1, When one of the sureties on a ca. sa. bond, surren- 


ders the principal, the act is a discharge of all the sure- 
ties. Compton vs. Williams, - . Ms 
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2. Lassiter and Cross were sureties for Willianfs, on a 
ca.sa. bond. Lassiter surrendered Williams, and there- 
upon, Brown wrote on the back of the bond, “I here- 
by agree to be bound on said bond in his,” Lassiter’s 
“ stead :” 

Held, That this writing meant, that he, Brown, was to 
be liable only along with Cross as Lassiter had been; 
not, that he was to be liable, whether Cross was or not. 
Td. 


$. The principal in aca. sa. bond, is not discharged 
from it, by the discharge of the sureties, nor, by the act 
of the Sheriff, in letting him goat large. Therefore, if 
he appears according to the condition of the bond, he 
is to be dealt with, as though nothing unusual had 
happened. Jd. 


4, M. was arrested upon ca. sa., and gives bond for his 
appearance at a certain Court, to take the benefit of 
the Insolvent Debtors Act. At the Term specified, the 
case is reached in its order on the docket and called, but 
there is no appearance. Judgment was entered up on 
the bond. Subsequently, and after the jury was dis- 
charged, the attorney of the security surrenders up the 
principal in open Court, and upon his motion, the 
judgment is set aside, the security exonerated, and the 
case continued until the next Court. 

Held, That it was error to re-open the proceedings, va- 
cate the judgment, and discharge the security. .We- 
Kay et al. vs. Ragan, ~ - - - 


5. Notice is given by an insolvent debtor to his credit- 
ors, that he will apply at the next Term of the Superior 
Court for an order, appointing a time to hear his appli- 
cation for a discharge. At the Court, he moves to take 
the oath, the creditor by his counsel being present, 
making no complaint that he is surprised by the form 


203 
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of the notice, and on that account asking for time to 
show cause against the motion. 

Held, That the law has been substantially complied 
with. And further, that our insolvent laws are to be 
liberally construed in favor of liberty. Taylor § Co. 
vs. Hughes, - . : - - 


6. H. was arrested under a ca. sa., at the instance of B. 
He gave bond to take the benefit of the insolvent debt- 
ors Act. He was again arrested at the instance of W., 
and gave bond to keep the prison limits. The securi- 
ties in the ca. sa. bond surrendered H., to the Sheriff, 
and he gave another prison limits bond. Upon the ex- 
piration of the six calendar months, under the first pri- 
son limits bond to W., the Sheriff put H. in jail, the 
other prison limits bond having still six days to run. 
H. escaped from jail. 

#Teld, That the securities on the second bond were not 
liable. Horton et al. vs. Hicks, Sheriff, - 


7. The Act of 1823, is not wholly repealed by the Act of 
December 11th, 1858. Elrod vs. Gilliland, Howell & 
Co. - - - ‘ ‘ a 


8. Aca. sa. having issued froma Justices Court, and 
the defendant arrested thereon, he gave a bond returna- 
ble to the next Term of the Inferior Court, to take the 
benefit of the insolvent debtors Act. At that Term, he 
was surrendered by his bail, who tendered a receipt for 
the original note, upon which the judgment was ren- 
dered, and moved that the principal be discharged. 
The judgment had been sold as the property of the es- 
tate of the payee by his administrator, and bought by 
a third person. 

Held, That the Inferior Court had no jurisdiction to try 
the title to the judgment. Culberson, adm’r,vs. Gray, 
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JUDGMENTS, 


1. A judgment in one suit, is not a bar to another suit, 
if the parties in the two suits are not the same; or, if, 
although the parties in the two suits are the same, they 
sue, or are sued, in one suit, in aright different from 
the right in which they sue, or are sued, in the other. 
Brooking vs. Dearmond, - + - 


2. A judgment does not determine a question which, it 
appears of record, could not have been adjudicated. 
Jordan, adn’r, vs. Faircloth, - - - 


3. Judgments in cases of attachments, when opened and 
new trial granted. Far. & Ex. Bank vs. Ruse, Pat- 
ten §& Co. - - - - - 


4, Judgment in the hands of an assignee subject to all 
the equities between the original parties. Rawson vs. 
MeJunkins, - - . - - 


5. The Superior Court may direct an order, passed in 
1834, fo appoint a guardian ad litem for an infant, and 
which was not put on the minutes at the time, to be 
entered thereon now for then. Johnson et uz. vs. 
Wright et al. - : “ “ . 


6. The Court ought not to withdraw from the jury a 
judgment, because an entry of service on the writ on 
which the judgment was obtained, is not regular. Jd. 


JUDGMENTS OF U.S. COURTS. 


An execution issued from the Circuit Court of the Uni- 
ted States, can claim money in the hands of the officers 
of the State Courts. J/cNairvs. Bateman et al. 


LIENS, STATUTORY. 


The lien of a machinist for machinery furnished for a 





731 


58 


372 


391 


432 


555 


181 








732 INDEX. 


mill, &c., must be enforced according to the provisions 
of the Act of 1834, as extended by the Act of 1854, and 
not those of 1841,as extended by the Actof 1852. 1’u- 
ryear vs. Nisbet, - - - - 


LIMITATIONS, STATUTE OF. 


1, Although time may be running against an equitable 
title, yet, if that title comes to an infant, time will cease 
to run during the infancy; equity in this respect fol- 
lows the Statute of 1817. E2’ors of Everett vs. 2dm’rs 
of Whitfield, - - - - 


2. Seven years possession of the land purchased from 
the defendant ina fi. fa., must follow the purchase, in 
order to exempt the land from levy and sale under the 
ji. fa. Registration of the deed made to the purchaser, 
will not do in place of this possession. Carmichael, 
ex’or, vs. Strawn et al. - - - - 


3. Although a suit at law terminates in a verdict for the 
defendant, and not in a nonsuit, a discontinuance, or a 
dismissal, vet, if the case was such, that a nonsuit was 
all that the defendant was entitled to, by reason of a 
decision of the Court, excluding from the jury, the con- 
sideration of the plaintiff’s title; and, the suit be renew- 
ed within six months in equity, the second suit will be 
held in equity, as within the Act of 1847, and saved 
from the statute of limitations. Jordan, admi’r, vs. 


Faircloth, §c. - “ ‘ ‘ 
See Ejectment, 4, 7. 
LOST PAPERS, 


Who are proper parties to a proceeding to establish cop- 
ies of lost papers. Bogle & Fields vs. Maddoz, 


See Pleadings, 7. 
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MARSHALING SECURITIES AND ASSETS, 


In equity, all creditors are equally meritorious. If there 
are several funds, and some creditors have liens on one 
fund, and some on another, and there is one creditor 
having a general lien on all the funds, equity will not 
permit this creditor to take his whole claim out of one 
of the funds, but will compel him to take pro rata out 
of all the funds. Semmes vs. Boykin, adm’r, et al. 


See Partnerships, §c. 1. 
MORTGAGES. 


1, A mortgagee need not make proclamation of his 
mortgage, in order to protect his lien, provided the 
mortgage has been duly recorded. Nor does it make 
any difference in this respect, whether he be casually 
present at the sale of the mortgaged premises, under a 
a common law execution of a junior lien, or not, provi- 
ded he does nothing to countenance the sale. His si- 
lence will not prejudice his lien. Patterson vs. Ester- 
ling et al. + - : - - 


2. In a proceeding to foreclose a mortgage on real estate, 
it is competent for the mortgagor, at the second Term, 
to show for cause, why the rule absolute should not be 
granted, that the mortgage debt is usurious, that it is 
founded upon a gaming consideration, or that it was 
contracted to compound a felony, or that the mortgage 
was given under duress, or has been released, or to 
avail himself of any other defence which goes to show 
that the mortgagee is not “ entitled” to a judgment of 
foreclosure, or that the amount claimed is not due. 
Dixon, adm’r, vs. Cuyler, adm’r, - - 


3. The administrator of the mortgagee is entitled to fore- 
clos at Jaw against the administrator of the mortgagor, 
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and the heirs of the mortgagor are not necessary par- 
ties. Jd. 


4. A mortgage lien on land may be released in whole 
or in part, by parol, upon the payment to the mortgagee 
of the price of the property. Howard vs. Gresham, 


5. Ordinarily, a judgment of foreclosure bars only the 
rights of the mortgagor, his heirs and legal representa- 
tives. Jd. 


6. Payment may be pleaded to a suit at the instance of 
the assignee, upon a note transferred after due and se- 
cured by mortgage. Jd. 


7. Mortgage, not an assignment in trust, within the Act 
of 1818, to prevent fraudulent assignments. Solomon 
vs. Sparks et al. : - - - 


NEW TRIALS. 


1, A judgment granting a new trial, on the ground that 
the verdict was contrary to the evidence, will not be dis- 
turbed, except in a case of flagrant abuse of discretion. 
Jacobs vs. Pou, adm’r, - - - 


2. Whether the verdict of the jury was contrary to evi- 
dence, without evidence, and against the weight of evi- 
dence, considered and determined. Macon and West- 
ern Railroad vs. Davis, - . - 


3. When there is positive evidence in support of a ver- 
dict, though there is evidence on the other side strongly 
conflicting with it, this Court will not reverse the judg- 
ment of the Judge presiding in the Court below refu- 
sing a new trial. Scott vs. Newsom, - - 


4. The discretion of the Circuit Judge in refusing to 
grant a new trial, will not necessarily be overruled in 
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this Court, notwithstanding we may think the verdict 
contrary to the weight of evidence, Lockett vs. Mims. 


5. Where a case has been fully and fairly submitted to 
the jury, both upon the law and the facts, and the Cir- 
cuit Judge is not dissatisfied with the verdict, it re- 
quires an extraordinary case to authorize this Court to 
interfere and award a new trial. Morris et uz. vs. 
Stokes, adm’r, - - - - 


6. Incases of vagrancy where the evidence is sufficient to 
authorize the grand jury to present the accused, and the 
traverse jury to cenvict him of the offence, and the pre- 
siding Judge refuses a new trial, this Court will not in- 
terfere. MWaddel vs. The State, - - 


7. A decree for so much money will not be set aside, un- 
less the Court is satisfied that it is excessive, and to an 
amount that will justify a renewal of the litigation. 
Robson vs. Jones, - - - - 


8. A Court will hardly award a new trial in an import- 
ant case, because testimony has been inadvertently ad- 
mitted, which is whotly immaterial, and which it is ap- 
parent could have helped or hurt neither party. Jd. 


9. One ground of a motion for a new trial, was, newly 
discovered evidence, viz: a judgment which would 
operate as an estoppel, on the other party. The evi- 
dence received, contained nothing about any judgment 
at all. 

Held, That the newly discovered evidence was evidence 
that was “not merely cumulative in its character.” 
Lane vs. Holliday et al. - - : 


10. Verdict must be strongly against the evidence to 
authorize this Court to reverse the Court below refusing 
anew trial. Phillips vs. Stewart, - - 
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11. Where there is evidence to support the verdict, judg- 
ment of the Court below refusing a new trial, will not 
be disturbed. Orr, adm’r, vs. Huff, - - 

See also Rawson vs. MceJunkins, 

12. A new trial will be granted when the verdict of the 
jury is so uncertain that it cannot be executed, or is 
expressed in such terms that an objectionable part can- 
not be set aside with justice to both parties. Mitchell 
vs. Printup, - - - - - 


13. Where the verdict is strongly and decidedly against 

’ the evidence, the judgment of the Court below, refusing 
a new trial, will be reversed.—McDonatp J. dissenting. 
Lucas vs. Parsons et al. . - - 


See Damages, 2. 


NOTICE TO SUE. 


When a note to which there is a surety, is held by a 
creditor as collateral security, such creditor is the prop- 
er person to be notified by the surety to sue the princi- 
pal, under the actof 1831: AfcCrary vs. King et al. 


PARTNERSHIPS. 


1. On the death of a member of two partnerships, both 
of which are insolvent, and the estate of the deceased 
member is insolvent also, the creditors of each partner- 
ship must look to the effects of the partnership of 
which he is a creditor, for payment, and the separate 
creditors must look to the assets of the deceased part- 
ner for payment; in case of a surplus it is to be ap- 
plied to the debts of the other class of creditors. 
Thornton et al. vs. Bussey et al. adm’rs, - - 302 
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2. Money belonging to one mercantile firm cannot be 
appropriated to the payment of cost executions against 
another firm. Lyon, Sheriff, vs. Wilcher, - 496 


PAYMENTS, APPLICATION OF. 


A payment by the debtor to the creditor is, when there 
are more debts than one, to be applied to that debt to 
which, the debtor directs it to be applied, if he makes 
any direction. Semmes vs. Boykin, adm’r, et al. - 47 


PLEADING, 


1. A dilatory plea must be filed at the appearance term. 
Hargrove vs. Webb § Allen, , = = 173 


2. Under the Judiciary Act of 1799, every defendant is 
entitled to state his defence plainly, fully and distinctly, 
according to the truth of the case, without being re- 
quired to spread a falsehood upon the record under 
the pain of being entrapped by technical rules. Bry- 
an vs. Gurr, - - - - - 378 


3. In an action of slander, the plea of justification puts 
the plaintiff’s general character inissue. Jd. 


4, When the plea of justification has been filed, and is 
not demurred to for insufficiency, and evidence has 
been admitted under it without objection, it is error in 
the Court, sua sponte, in its charge to the jury, to in- 
struct them, that the plea is defective, and the defen- 
dant can take nothing by it. Jd. 


5. As to when suit may be brought by the representa- 
tive of a deceased executor or administrator, or by an 
administrator de bonis non of first testator or intestate. 
See Worrill et al. executors vs. Taylor, adm’r, - 398 
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6. The marriage of a feme sole defendant, pending 
the action,is noground for anabatement. Paillips vs. 


Stewart, - - - - - 


7. Bogle & Fields had an attachment on the land of 
Hunter. To this Jand a claim was interposed by 
Woods and others, who derived their title, from Mad- 
dox, who derived his title from the same Hunter. 
Maddox sued Hunter, by petition, for the establish- 
ment of the deed made to him, by Hunter—alleging 
that it was Jost. Bogle & Fields moved to be made 
parties defendant to this suit. The Court overruled 
this motion. 

Held, That the Court did right. Bogle § Fields vs. 


Maddoz, + - - m * 


8. A suit pending against a party, on his death, cannot 
be continued against an executor de son tort. Irving 


vs. Sterling et al. - - - . 


See Husband and Wife, 2. 
PRACTICE IN SUPERIOR COURT. 


1. It is not error for the Court to allow irrelevant testi- 
mony to be withdrawn from the jury. Davenport et 
al. vs. Harris, - - - id ra 


2. Plaintiff may introduce the sayings of a person 
through whom the defendant claims title in an action 
of ejectment, to prove the loss or destruction of a deed, 
to lay the foundation for introducing secondary evi- 
dence of its contents; butif such secondary evidence 
be admitted, notwithstanding the rejection of such 


402 


evidence, it is no ground to reverse the judgment of 


the Court upon. Jd. 
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3. If testimony be admitted by the Court to enable the: 
party introducing it, to make it applicable to the case 
by the introduction of other proof, after the introduc- 
tion of such other proof, the objecting party must 
move to withdraw it, and if he does not, it must be 
held that he acquiesces in its remaining before the 
jury. Scott vs. Newsom, - - - 


4. Professional propriety in the argument of causes. 
Lockett vs. Mims, . - - i 


5. The second original of a declaration against two per- 
sons, was served only thirteen days before Court. 

Held, Thatthe suit became a nullity, under the 8th 
section of the Judiciary Act of 1799. Reese et al. vs. 
Shepherd, ex’or, - - - - 


6. Where a bank is sued, an appearance by the bank 
to take advantage of an important privilege secured 
by the charter, is a waiver of any irregularity in the 
service of the writ. Sou. Bank Geo. vs. Mec. Savings 


Bank, - - - - - - 


7. Where an action is brought against the maker and 
endorser of a promissory note residing in different 
counties, and the writ has been regularly filed, sued 
out and served on the non-resident defendant, leave 
may be granted to perfect service on the resident de- 
fendant. Audafter both defendants have appeared 
and filed a meritorious defence, and the case is on the 
appeal, itis too late to object to any irregularity in 
the proceeding, even if any such existed. Lamar vs. 


Cottle et al. - - ~ ss ‘ 


8. The defendant asked leave to re-introduce a witness, 
his counsel stating, that he could prove a material fact 
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by the witness—a thing that he did not know of, when 
the witness was first examined. The plaintiff’s coun- 
sel “objected to the witness being recalled.” The 
Court sustained the objection. 

Held, That the Court erred. Bone vs. Ingram, 


9, A witness of the plaintiff’s, swore, that a third per- 
son had made a material statement to him. After- 
wards, both parties closed their evidence, and the 
Court adjourned until next morning. Before the 
argument commenced the next morning, the defen- 
dant’s counsel asked Jeave to examine this third person, 
himself—stating, that, such person would contradict 
the witness; that he was out of the county, the even- 
ing before, when the evidence was closed; and, that 
the defendant was ready to swear, that he did not 
anticipate, that the witness would testify to any such 
matter. 

Held, That the Court ought to have granted the leave 
asked for. Jd. 


10. Every application for a continuance, should be 
heard by the Court, and determined according to its 
circumstances. Roberts et al. vs. Moore, - 


11. An attorney may, in some cases, make a showing 
to continue a cause, notwithstanding the client lives 
in the county. Jd. 


12. A material witness, who is absent in Texas, at the 
time of trial, will not be presumed to have absented 
himself fraudulently to enable the party subpenaing 
him, to delay the case. Jd. 


13. The security to be exacted of a party who asks 
_that another may be required to produce his deed, or 
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other writing, to be annexed to interrogatories, ought 
at least to be as much as a bond of indemnity,and a 
consent that if the deed, or writing be not restored, 
objections to it shall be waived,and a copy of it on file 
be read in its place, not only in that case, butin all 





subsequent cases, Stevens vs. Zachury, : 


14, The reinstatement of a dismissed case will not be 
disturbed, when it appears that the plaintiff was not 
culpably negligent, and that the defence suffered no- 
thing by the reinstatement. Davis § Gazzaway vs. 
Alexander, - - - - - 


PRACTICE, IN SUPREME COURT. 


1. If the error assigned be, that the Court refused to ad- 
mit in evidence representations and statements made 
by the Sheriff, at his sale of property, the record must 
show what those representations and statements were, 
or this Court cannot pass upon them. Zendrick vs. 
Davis, Sheriff, - - - - - 


2, When a case is brought up to this Court a second 
time, with no new facts to change substantially the 
view of it taken before, it only remains for this Court 
to re-affirm its first judgment, by affirming generally 
the judgment of the Court in attempting to enforce it. 
Sanderlin vs. Sanderlin, - : . - 


PRINCIPAL AND SURETY. 
See Promissory notes, 5. 


PROMISSORY NOTES AND BILLS OF EXCHANGE. 


1. A promissory note dated in December, was expressed 
to be payable on the “ 25th day of December next.” Pa- 
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rol evidence was offered to show, that the 25th day of 
December, intended, was the 25th day of the same De- 
cember, in which the note was made. 

Held, That the parol evidence ought to have been re- 
ceived. McCrary vs. Caskey, - - - 


2. A. and B. are indebted to C. at Columbus, Georgia, 
who agree to take their note with D, as security, who 
resides in Alabama. A note isdrawn dated at Colum- 
bus, carried by the makers, to D., who endorses it, 
and returns it to one of the makers, who delivers it to 
C. at Columbus. 

Held, That the endorsement is a Georgia and not an 
Alabama contract. Stanford vs. Pruett, - - 


3. Where a bill of exchange or draft is endorsed in full, 
by the payees, suit cannot be maintained in the name 
of the payees, while the endorsement stands. Sowth- 


ern B’k. of Ga, vs. Mechanics Saving B’k, - 


4. Where two sets of notarial protests upon the same 
bill, are filed under the Act of 1836, both are entitled 
to be read without further proof by the Notary. Jd. 


5. About the time a note fell due, the holder went to the 
maker, and after conversing with him about the note, 
entered into an agreement with him, by which, in con- 
sideration of a promise,of 8 per cent. of usury, he was 
to wait with him twelve months onthe note. The 
maker was then able to pay the note, and would have 
paid it, if pressed forits payment. Afterwards, he dealt 
in cotton, and broke. The endorser knew nothing of 
this agreement. ° 

Held, That he wasdischarged. Stallings vs. Johnson, 564 
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PURCHASER WITHOUT NOTICE. 


When a purchaser of land with notice of a prior un- 
recorded deed, sells to one without notice, the old deed 
being still unrecorded, the tjtle of the latter will be pro- 
tected. Leeet al. vs. Cato et al. - - 


RAILROADS—THEIR LIABILITIES AND 
ACTIONS AGAINST, &c. 


1. In suits against a railroad company, if it appear that 
there were mutual faults, the party guilty of the greater 
wrong or negligence, must be regarded as an original 
aggressor. Macon and Western Railroad vs. Davis, 
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2. When a railroad company has used a piece of ground 


as a wood-yard, for a long time, all persons building 
contiguous thereto, are chargeable with a knowledge 
of the fact,and of the right of the company to pile up 
wood upon any part of the premises, when it suits 
their interest or convenience todoso. Mucon and 


Western Railroad vs. McConnell, - - 
‘ 


3. If a railroad company hires or charters cars to any 
one, absolutely, the hirer cannot look to the company 
for damages in case of injury to his property as a com- 
mon carrier. His remedy for injuries must be on con- 
tract of hire, and the implied undertaking of the com- 
pany, that the hired cars are substantial and will be 
duly carried to their point of destination, &c. &c.  £. 
Tenn. and Ga. Railroad vs. Whittle, - - 


See Injunctions, 4. 
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REFORMING CONTRACTS. 


When a party seeks to reform a contract, he should 
state distinctly what the true agreement was, which 
was intended to be expressed in the writing; andif the 
bill alleges contradictory statements, the defendant is 
entitled to abide by that most favorabie to him, JZar- 
shall, adm’r, vs. Drawhorn, - . - 


REGISTRY LAWS—PRIORITIES UNDER. 


1. A. sold a tract of land to B., in April, 1834; the deed 
was recorded in 1840. A. sold the same land to C. in 
July, 1834; this second deed was recorded in 1836. 

Held, That the first conveyance would hold, neither 
having been recorded within time. Martin vs. Wil- 
liams, - - - o - 


2. Where a purchaser of land, with notice of a prior 
unrecorded deed, sells to one, without notice, the old 
deed being still unrecorded, the title of the latter will 
be protected.—Brnnine J. dissenting. Lee et al. vs. 
Cato et al. - ~ : . - 
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REMAINDERMEN AND TENANTS FOR LIFE. 


1. An estate given to A. for life or years, with remainder 
to B.does not make A. the trustee of B. as to B’s remain- 
der. Russell vs. Kearney, - - - ° 


2. If the guardian of alegatee, whose legacy is limited 
7a e 1 


over in remainder, if he should die before he attains 


the age of twenty-one years, sues for the recovery of 


the legacy, the defendant may amend his answer be- 
fore the hearing, and allege the embarrassed circum- 
stances, and perhaps, insolvency of the guardian, and 
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ask the Court that he may be required to enter into 


bond for the security of the remaindermen. Bowman, 
- 179 





> s 2)? 
ex’or, vs. Long, guard’n, - - 


RULE AGAINST SHERIFF. 


1. Money in Court, on a rule for its distribution, must 
be applied, as far as it goes, to the oldest lien attached 
thereon, provided there be nothing to affect the validi- 
ity of the lien. Thomson vs. McCordel, - 


2. Money in the hands of the Sheriff, belonging to one 
mercantile firm cannot be appropriated to the payment 
of cost executions against another firm. Lyon, Sheriff, 


vs. Wilcher, - - - . - 


SHERIFFS, LIABILITY OF. 


1. If a Sheriff collect money, and of his own accord de- 
posits the money in a Bank which fails, he is liable to 
respond tothe plaintiff. P/illips, ex’r, vs. Lamar, Sher- 


iff, - - = o ° * 


2. The Court has no authority to make the Sheriff spe- 
cial bail in trover, founded on the Act of 1821. Ouf- 
law vs. Gilmer, - . * 


SHERIFFS’ SALES, LEVY, &e. 


1. That part of the statute pointing out the duty of the 
Sheriff, in making sale of property executed by him, 
and declaring that he shall advertise the sale in three 
of the most public places in the county, is directory to 
the Sheriff only,and if he omit to do it, such omission 
does not vitiate the sale; but any person injured by 
this neglect of duty, has a remedy against him. Hen- 
dricks vs. Davis, Sheriff, - - 
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2. To hold a person who refused to comply with the 
terms of Sherifi’s sale, liable for the difference between 
the price at which he bid off the property, and the price 
at which it was subsequently sold, the same property 
must have been resold, and resold as the property of 
the identical parties as whose property it had been bid 
off by him. Jd. 


3. Levied this 77. fa. on “the undivided interest of Ma- 
ry Moore and Henry E. Moore, in the following ne- 
groes,”’ &c., “ the interest being such as is conveyed to 
them bv aed on record in the Bibb Superior Clerk’s 
office, by George W. Moore, 19th August, 1843, and 
recorded 8th September, 1843.” 

Held, That the levy in this cuse was sufficiently definite 
and certain. Solomon vs. Breazeal et al. - - 


SLANDER. 


See Pleadings, 2, 3, 4. 
STATUTES. 


An Act of the Legislature repealing laws and parts of 
laws militating against that Act, repeals an Act having 
conflicting provisions, so far only as the two Acts are 
repugnant to each other. ilrod vs. Gilliland, Howell 


& Co. : ‘ : ; : 
TAXES. 


By the twelfth section of the Act of 1856, the Inferior 
Court of Terrell county were authorized to collect an 
extra tax for county purposes, of such per cent on the 
State tax, as to the said Court might deem necessary © 
and proper. From the sale of town lots the court-house 
had been paid for, and likewise the jail, lacking $1,300, 
and there were some $4,000 of assets still in hand. 
Three Justices of the Court met in chambers, and after 
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imposing 50 per cent on the State tax for county pur- 
poses, and ten per cent for bridges, they assessed 200 
per cent on the State tax for “ Public Buildings.” 
Held, That this latter tax was without authority of law 
and void. 
The provision in the 21st section of the Tax Act of 
1804, prohibiting judicial interference with the levy 
and collection of taxes imposed by that Act, does not 
extend to county and corporation taxes, nor to taxes 
which are not authorized by that Act, and the general 
tax Acts amendatory thereof. Vunover eé al.vs. Jus. 
Inf. Court, - - - - - 


TIME. 


When of the essence of a contract. Taylor et al. vs. 
Baldwin et al. - a. ‘ 


TRESPASS. 


A constable not being authorized to levy on negroes, 
when there is a sufficiency of other personal property to 
be found ; if he does, in that case, levy on negroes, ¢res- 
pass will lieagainst him. Gorham vs. Hood et al. 


TROVER. 


1. In trover, by one having a partial interest in the chat- 
tel converted, he can recover only an equivalent for his 
interest. Russell vs. Kearney, : - 


2. Trover, when the proper remedy, and not assumpsit. 
Barlow vs. Stallworth, - - - 


TRUSTS. 
When executed. Garrett, trustee, vs. ‘Brock, 


See Husbund and Wife, 3. 
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TRUSTEES, 


A trustee purchasing property in his own name, und 
paying for it with his own effects, holds it as his own, 


and it is subject to the payment of his debts, unless be- 
fore a judgment lien attaches it is transferred, bona fide, 
to his cestui que trust. Stanley vs. Gilmer et al. 


VENDOR’S LIEN. 


When, in founding acity, certain lots are reserved, and 
dedicated by the founder to particalar public purposes, 
and the donees fail or refuse to accept the same, these 
lots revert to the grantor; and the vendor’s lien for the 
unpaid purchase money attaches upon said lots, or ra- 
ther has never been detached, inasmuch as the title to 
the same has never passed out of the donor. S¢zll, ex’or, 
vs. Mayor and Council of the City of Griffin, 


VOLUNTARY CONVEYANCES. 


The doctrine, that a voluntary conveyance must yield to 
a subsequent one, founded on valuable consideration, 
applies only where both conveyances are made by the 
same person. Jussell vs. Kearney, - - 


WARRANTY. 


1. Patent defects, to which the attention of the buyer is 
called, and against which he disclaims all purpese of 
holding the seller responsible, are not covered by a war- 
ranty of soundness. Marshall, adm’r, vs. Drawhorn, 


2. That a vendee, (of a slave.) with warranty, sells with- 
out warranty, does not authorize the conclusion, that 
he waives his warranty. Dukes us. Nelson, ex’eor, 


457 
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3. Although a person who holds a warranty of sound- 
ness of a slave, sells the slave without himself making 
a warranty of his soundness, yet, it does not follow, of 
necessity, that he sustains no loss by the slave’s un- 
soundness. That will depend on how much he gets 
for the slave, as compared with what he gave for the 
slave. Id. 


4, A warranty of soundness, is not negotiable. Jd. 


5. A breach of the warranty, is matter defensive, in a 
suit for the price. Jd. 


6. If an agent buy a slave in his own name, giving his 
own note in payment, and taking a warranty to him- 
self, he may, when sued on the note, set up a breach 
of the warranty in his defence. Jd. 


WILLS. 


1. S. H. executed his will and died. By the third item 
he bequeathed to J. F. H., his only child, certain prop- 
erty; and by the 6th item, he directs as follows: “In 
case my son S,. dies before he arrives at twenty-one 
years of age, and without issue, all the property given 
hereinbefore to my said son, I give and devise to my 
blood relations, of nearest kin, to be equally divided 
among them.” J.F. H. died under twenty-one years 
of age, and without issue. At the timeof the execution 
of the will,and death of the testator, M. H., a widow, 
was the only surviving brother or sister of the testator. 
She had children. There were two families of ne- 
phews and nieces, the children of deceased sisters. 
The parents of the testator were dead. All of the fore- 
going facts, it was agreed, were well known to the testa- 
tor at the time he made his will. After the death of 
testator, and while his son was still in life, the only sur- 
viving sister died. 
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Held, That the children ef M. H. were not entitled to 
the whole of the contingent legacy, but that the families 
of the two other sisters were entitled to participate. 
Clifton et al. vs. Holton, adm’r, - - 


2. Jurisdiction of Ordinary as to revoking probate of, on 
account of birth of posthumous child, the place of tes- 
tator’s late residence having been cut off into another 
county since probate. Knight et al. vs. Knight, adm’r, 633 
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